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Court of Appeals of the District of Columbia 


No. 4931. 

i 

Nick Keart, Otherwise Known as Nicholas Keart, 

Appellant, 

vs. 

United States. 


a Supreme Court of the District of Coliimbia. 

i 

Criminal. No. 47351. ! 

i 

I 

i 

United States, Plaintiff, 

i 

vs. 

Nick Keart, alias Nicholas Keart, Defendant. 

. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the! following pa¬ 
pers were filed and proceedings had, in the ^bove-entitled 
cause, to wit: 


1 


Indictment. 

i 

i 


Filed in Open Court September 20, j 1928. 

i 

In the Supreme Court of the District of Columbia, holding 
a Criminal Term, July Term, A. D.: 1928. 

i 

! 

District of Columbia, ss : 


The Grand Jurors of the United States qf America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 
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NICK HEART VS. UNITED STATES. 


That one Nick Keart, otherwise known as Nicholas 
Keart, and hereafter in this indictment designated and 
called Nick Keart, late of the District of Columbia afore¬ 
said, on, to wit, the fifteenth day of August, in the year of 
our Lord one thousand nine hundred and twenty-eight, and 
continuously from that day to the day of the finding of this 
indictment, and at the District of Columbia aforesaid, felo¬ 
niously and unlawfully did set up and keep a certain gam¬ 
ing table for the purpose of gaming, that is to say, for the 
purpose of betting and wagering money and property upon 
the results of a game of cards commonly known as and 
called blackjack; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, the said fifteenth 
day of August, in the year of our Lord one thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of the finding of this indictment, and at the 
District of Columbia aforesaid, feloniously and un- 
2 lawfully did set up and keep a certain gambling de¬ 
vice, adapted, devised and designed for the purpose 
of playing games of chance for money and property, to wit, 
games of betting and wagering money and property, upon 
the results of a game of cards commonly known as and 
called blackjack; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, the said fifteenth 
day of August, in the year of our Lord one thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully did 
set up and keep a certain place for the purpose of gaming, 
that is to say, for the purpose of betting and wagering 
money and property upon the results of a game of cards 
commonly known as and called blackjack; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 
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Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, the said fifteenth 
day of August, in the year of our Lord one Thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of the finding of this indictment, ajnd at the Dis¬ 
trict of Columbia aforesaid, in a certaip house, build- 

3 ing and premises, the said house, buildjing and prem¬ 
ises being then and there in the possession and under 

the control of the said Nick Keart, unlawfully did knowing¬ 
ly permit to be set up and used, a certain gaming table for 
the purpose of gaming, at which there were bet and wager¬ 
ed money and other things, that is to say, f6r the purpose 
of betting and wagering money and property upon the re¬ 
sults of a game of cards commonly known j as and called 
blackjack; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Fifth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, thb said fifteenth 
day of August, in the year of our Lord one thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of finding of this indictment, and;at the District 
of Columbia aforesaid, feloniously and unlawfully did set 
up and keep a certain gaming table for the purpose of gam¬ 
ing, that is to say, for the purpose of betting and wagering 
money and property upon the results of j horse races; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. ! 

Sixth Count. And the Grand Jurors Aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, th0 said fifteenth 
day of August, in the year of our Lord on^ thousand nine 
hundred and twenty-eight, and continuously from 

4 that day to the day of the finding of this indictment, 
and at the District of Columbia aforesaid, felonious¬ 
ly and unlawfully did set up and keep a certain gambling 
device, adapted, devised and designed for the purpose of 
playing games of chance for money and property, to wit, 
games of betting and wagering money and property, upon 


I 
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KICK KEART VS. UNITED STATES. 


the results of horse races; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Seventh Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, the said fifteenth 
day of August, in the year of our Lord one thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully did 
set up and keep a certain place for the purpose of gaming, 
that is to say, for the purpose of betting and wagering 
money and property upon the results of horse races; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Eighth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Nick Keart, on, to wit, the said fifteenth 
day of August, in the year of our Lord one thousand nine 
hundred and twenty-eight, and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, in a certain house, building 
and premises, the said house, building and premises 
5 then and there being in the possession and under the 
control of the said Nick Keart, unlawfully did know¬ 
ingly permit to be set up and used, a certain gaming table 
for the purpose of gaming, at which there were bet and 
wagered money and other things, that is to say, for the pur¬ 
pose of betting and wagering money and property upon the 
results of horse races; against the form of the statute in 
such case made and provided, and against the peace and 
governnment of the said United States. 

| LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) Criminal. No. 47351. United States vs. 
Nick Keart, alias Nicholas Keart. Violation Sec. 865 D. C. 
Code. Violation Sec. 866 D. C. Code. Witnesses: James 
A. Mostyn, M. P., William F. Burke, M. P. A true bill: 
William Taggart Foreman ~ 
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6 Supreme Court of the District of Columbia. 

Saturday, October 20 A. D. 1928. 

i 

The Court resumes its session pursuant to adjournment, 

Mr. Chief Justice McCoy, presiding. 

. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to hi$ recognizance 
and by his attorneys Messrs. Whalen and 0 ’Cjonnell; where¬ 
upon the defendant being arraigned upon the indictment 
the reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon thq country and 
the Attorney of the United States doth the like. . 

Memorandum 

November 16, 1928. Verdict guilty as indicted. 

: Saturday, December 1”, A. D. 1928. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

• I 

******* 

Come as well the Attorney of the United Sthtes, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and by his attorneys 
Messrs. Whelan and 0 ’Connell; and thereupon the defend¬ 
ant’s motion for a new trial coming on to be heard, after 
argument by the counsel is by the Court overruled; where¬ 
upon it is demanded of the defendant what further he has 
to say why sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; and thereupon it is considered by! the Court that 

7 for his said offense the said defendant be taken by 
the Superintendent aforesaid, to the Asylum and Jail 

aforesaid, whence he came, thence to the Penitentiary as 
designated by the Attorney General of the United States, 
there to be imprisoned for the period of Foui* (4) Years, to 
take effect from and including the date of arrival of said de- 
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fendant at said Penitentiary; and thereupon the defendant 
by his attorneys notes an appeal to the Court of Appeals 
of the District of Columbia, from the judgment of the Court 
in this case; whereupon the Court fixes the amount of bond 
for costs on appeal at One Hundred Dollars ($100) or Fifty 
Dollars ($50) in cash; and thereupon the defendant by his 
attorney files with the Court his Bill of Exceptions taken 
during the trial of this case. 

Assignment of Errors . 

Filed December 4, 1928. 
******* 

Now comes the defendant and assigns as errors com¬ 
mitted by the trial court herein, the following: 

1. Permitting the District Attorney to read to the jury 
a list of names without showing that they were in any way 
connected with the case. 

2. In disqualifying jurors for cause without cause being 
shown. 

3. In overruling the motion for a directed verdict. 

4. Errors committed in the admission of evidence over 
the objection of the defendant. 

5. Errors committed in the exclusion of evidence over 
the objection of the defendant. 

8 6. Prejudicial remarks by the court. 

7. The refusal of the court to permit the defend¬ 
ant to show the illegality of the search and seizure. 

8. Errors committed by the court in instructing the jury. 

WHELAN & O’CONNELL, 
By W. B. O’CONNELL, 

Attorneys for Defendant. 

Service of a copy of the foregoing is acknowledged this 
4th day of December, A. D. 1928. 

WILLIAM H. COLLINS, 
Assistant United States Attorney . 
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| 

Designation of Record. 

• 8 

Filed December 4, 1928. 

* * # * # * * 

The clerk will please prepare transcript of record upon 
the appeal of the defendant herein and the following papers 
are hereby designated as necessary to be copied: 

1. The indictment. 

2. Plea. 

3. Verdict of the jury. j 

4. Judgment. 

5. Appeal noted in open court. 

6. Appeal bond approved and filed. 

7. The bill of exceptions. 

8. Assignment of errors. 

9. This designation. 

WHELAN & O'CONNELL, 

By W. B. O'CONNELL,; 

Attorneys for\ Defendant. 

9 Service of a copy of the foregoing is acknowledged 

this 4th day of December, A. D. 1928. 

WILLIAM H. COLLINS, 
Assistant U. 8 . Attorney . 

Memorandum. 

December 5, 1928. Cost bond approved aad filed. 
Supreme Court of the District of Columbia. 

Tuesday, February 26th, A. D. 1929. 

i 

The Court resumes its session pursuant to;adjournment, 
Mr. Chief Justice McCoy, presiding. 

* * * # # * j * 

Now comes here the defendant by his attorneys Messrs. 
Whelan and O'Connell and prays the Courf to sign and 
make a part of the record his Bill of Exceptions taken 
during the trial of the case and filed with the Court on the. 


i 
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NICK KEAKT VS. UNITED STATES. 


1st day of December 1928 (submitted to the Court on the 
24th day of January 1929), which is accordingly done. 

10 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in Criminal cause No. 47351, wherein United 
States is Plaintiff and Nick Keart alias Nicholas Keart is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of February, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

17 In the Supreme Court of the District of" Columbia, 

Holding a Criminal Court. 

Criminal. Number 47351. 

United States 
v. 

r.. . 

Nick Keart, alias Nicholas Keart. 

Bill of Exceptions. 

Be it remembered that this case came on for trial on the 
15th day of November, 1928, before a jury. When the case 
was called and before the jury was impaneled, but after 
twelve jurors from the panel had been called to take seats 
in the jury box, and after the United States Attorney had 
identified the case to the prospective jurors, he asked leave 
to read a list of names to the prospective jurors in order 
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to determine whether any of them were acquainted with 
any of the people named on the list. At that time the fol¬ 
lowing occurred: 

“Mr. Whelan (interposing): Before that is done, if your 
Honor pleases, although I was not present the other day, 
I assume it will be a similar list to that read! the other day. 
If it is, I will object to it, because I understand the other 
day the name of this defendant was called before this very 
jury for no reason whatever that appeared in that case. 
I object to it. I understand it is probablyl a list of per¬ 
sons awaiting trial in this court. It is done for the purpose 
of prejudicing the jury. I note an exception in the record 
to it. 

The Court: Objection overruled. 

12 Mr. Whelan: May I have an exception? 

The Court: Yes. 

Mr. Collins (reading names): Ed Killeen, j Jack Kelleher, 
Tom Moore, Sam Beard, Johnny Casassa, Dave Samakou, 
Dave Zerega, Dewie Brooks, Kelly O’Brien, Dutch Irwin, 
Frank McCormick, Isadore Shipiro, Dutch Crutchback, Wil¬ 
bur Dorsey, Chester Bild, Nick Keart, Johiiny Allen-” 

At this point in the case one juror stated that he knew 
Johnny Allen and that his acquaintance would affect his 
verdict, whereupon the following occurred: j 

“The Court: Excused for cause. 

Mr. Whelan: I object to Mr. Ullman being excused for 
cause on the mere statement of the juror that he knew a 
man named Allen without going into details that that would 
affect his verdict, whereas there has not! been anything 
shown whatever to show that this man Alten is connected 
with this case. There isn’t anything to sholv that this man 
knows anything about this case whatever. 

The Court: The juror said his acquaintance would affect 
his verdict in the case. 

Mr. Whelan: I note an exception.” 

Thereupon, another juror stated that | he knew Mc¬ 
Cormick Casassa and Allen; that it would affect his ver¬ 
dict and he was likewise excused by the Court over the 
objection of the defendant. 
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Thereupon, a lady juror stated that she knew Mr. Moore; 
that she was afraid it might affect her verdict and she was 
excused by the Court for cause over the objection of coun¬ 
sel for defendant. Thereupon the following occurred: 

“A Juror: I would like to see Mr. Moore—Tom 
Moore. 

13 The Court: I don’t know whether he is in court or 
not. 

The Crier: Is Tom Moore in court? If so, stand up. 

(There was no response.) 

Mr. Whelan: I just want to suggest to your Honor the 
reason for my objection. I noted there was a man named 
Tom Moore under indictment in this court. Also, I know 
one of our leading citizens in the theatrical business in this 
citv is a man named Tom Moore. And the District Attor- 
nev reads those names without any identification whatever. 

The Court: I will ask the District Attorney to identify 
him. 

Mr. Collins: I can identify him in the first place that he 
is not identified with the theatrical business, and he is the 
Tom Moore who was identified with several enterprises on 
14th street in this city; 14th and R. 

The Court: Is that the one ? 

The Juror: Yes, sir.” 

Thereupon, another juror stated that he knew Mr. Irwin, 
but that it would not affect his verdict. Another lady juror 
stated that she knew Mr. Moroe, but that her acquaintance 
with him would not affect her verdict. 

At one stage in impaneling the jury, when the Govern¬ 
ment announced that it was content with the jury as consti¬ 
tuted, the following occurred: 

“Mr. Whelan: At this time, if your Honor pleases, I ask 
the permission of this Court to interrogate the members of 
this jury directly, myself, as counsel for the defendant 
herein, with reference to any prejudice they may have 
about a charge of gambling being placed against this 

14 this defendant. 

The Court: Overruled. 

Mr.WTielan: To that I desire to note an exception. 
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The Court: I understand that you, yourself, want to ask 
them? | 

Mr. Whelan: Yes. 

The Court: Motion denied. 

Mr. Whelan: And then I ask permission to examine the 
jury generally on their voir dire with reference to questions 
offered myself, as counsel for this man, and ask that he be 
permitted to interrogate the jury himself. 

The Court: The defendant? j 

Mr. WTielan: Yes. 

The Court: Motion denied. 

Mr. Whelan: We very respectfully note an exception in 
the record. 

I wanted to have the jury asked if any of; them are ac¬ 
quainted with any Assistant District Attorney connected 
with this court—this present District Attorney’s office. 

The Court: Mr. Collins and Mr. Shea are hfere represent¬ 
ing the District Attorney. The jurors have said they don’t 
know them. 

Mr. Whelan: Then I ask if they are acquainted with any 
of the following: Mr. Leo Rover, or Mr. John J'ihelly, or Mr. 
David Hart, or Mr. Ralph Given, or Mr. Joseph Bruce, or 
Mr. Albert Stern, or Mr. Neil Burkinshaw, or Mr. Thomas 
Jones, and I ask that your Honor ask the jury whether they 
are acquainted with any of those officials, j 

The Court: Each of those individuals is an Assistant Dis¬ 
trict Attorney? 

Mr. Whelan: Yes. 

Mr. Collins: I have no objection to the question, your 
Honor. 

15 The Court: I do not see that it makes any differ¬ 
ence. 

Mr. Whelan: If your Honor pleases, the District Attor¬ 
ney asked a list of names here, showing no reason whatever 
therefor. 

The Court: That is a matter I am going to; have Mr. Col¬ 
lins make a statement about for the record; And then I 
understand the basis of your question is that! each of these 
persons named is an Assistant United States Attorney. 

Mr. Whelan: Yes. 

The Court: And that that is the reason why the question 
should be asked? 
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Mr. Whelan: Yes. 

The Court: And the motion to be permitted to ask it is 
denied. 

Mr. Whelan: May I ask an exception?” 

The panel for prospective jurors became exhausted and 
it was necessary to send for additional talesmen and in 
qualifying these additional talesmen, the United States At¬ 
torney again identified the case and again called the follow¬ 
ing list of names: 

“And Burns—will you stand up? 

(A gentleman stood up as directed.) 

I will read this list again: Ed Killeen, Jack Kelleher, 
Tom Moore, Sam Beard, Johnny Casassa, Dave Samakow, 
Dave Zerega, Dewie Brooks, Kelly O’Brien, Dutch Irwin, 
Frank McCormick, Isadore Shipiro, Dutch Crutchback, 
Wilbur Dorsey, Chester Bild, Nick Keart, Johnny Allen, 
Martin Cooley, Lewis Brown, Rudy Haberman, Louis 
Levy.” 

The jury having been completed and both sides having 
announced their satisfaction with the jury as con- 
16 stituted, the following occurred: 

“The Court: Will counsel approach the bench for a mo¬ 
ment? 

(Mr. Collins and Mr. Whalen approached the beiich, 
where the following proceedings took place without the 
hearing of the jury:) 

The Court. I About the list of names that you objected 
to the reading of—you said you knew what it was all about? 

Mr. Whelan: I assumed from yesterday. I understood 
it was done yesterday. 

The Court: Yesterday Mr. Collins said that the men 
whose names were read were all of them supposedly pro¬ 
fessional gamblers; and it is a fact that I have right be¬ 
fore me now evidence that some of them are under indict¬ 
ment. It was on that ground that I let it in, not to have it 
appear on the record that I just pulled them from the sky. 

Mr. Whelan: For the purpose of the record I want to 
state that the reason I objected to it is that if permitted 
to ask the jury questions directly I think I could show, as 
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i 

i 

was stated by one juror, that one of these nien, Mr. John 
Allen, is a very respected citizen and I do not believe was 
ever arrested in his life. He is entirely beybnd suspicion. 
As one gentleman said, he knew him for twenty years. I do 
not think it is fair to exploit a man’s name! in a criminal 
case. I know one man here is a reputed gambler and under 
several indictments, I think. To associate his name with 
the case, alone, I submit to your Honor, might raise a preju¬ 
dice in the mind of the jury. 

In other words, if a man were on trial land the mere 
name—for instance, if the jury were asked if; they were ac¬ 
quainted with Panzram, the man who is such a noto- 

17 rious criminal- 

The Court: Maybe you are right. 

Mr. Whelan: There is no showing that apy of them are 
gamblers, from the District Attorney’s remarks. 

I note an exception.” 

Whereupon, counsel for the Government; at that time 
made his opening statement, wherein he stated among other 
things, that certain officers went to arrest the defendant 
and that when they found him, they expected to show that 
they found at that place “certain individuals”; that they 
found gambling paraphernalia of different! types in the 
premises and “we expect to show you that a\ large amount 
of slips, sheets, race-horse sheets, and things of that kind, 
were found, and as well a blackjack game being played on a 
blackjack table, for money.” And thereupon, after the 
opening statement by the District Attorney, to maintain the 
issue upon its part, the Government introduced the follow¬ 
ing witnesses, who gave the following testimony: 

i 

James A. Mostyn: That he has been a ihember of the 
Metropolitan Police Force for six months and attached to 
No. 1 Precinct. His attention being directed to August 9th, 
1928, he stated that he was a police officer attached to 
No. 1 Precinct; that he went to premises 737 Ninth Street, 
Northwest, Washington, D. C.; that he went there with one 
Joseph Lee; that the said Joseph Lee was brought into 
Court and identified by the witness; that when he went to 
premises 737 Ninth Street, Northwest, he saw the defendant 
there; that the defendant was behind the counter; that when 
he went into the door there was an old m&n there; that 
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the defendant came out of a back room and said, ‘ ‘ They are 
all right; they have played here before.” That he had a 
transaction with the defendant, in that he placed two dol¬ 
lars on a racehorse; that the name of the race horse 

18 was “Contemplate”; that as near as he could re¬ 
member, the said Joseph Lee also played a horse, but 

witness did not know the name of the horse; that the wit¬ 
ness gave two dollars to the defendant; that the defendant 
gave to the witness a pad, upon which witness wrote the 
name of the horse, which was running at Saratoga and that 
witness handed to the defendant, the slip and the two dol¬ 
lars ; that the man, Lee, also did the same thing; that after 
witness left the premises, he went to the Police Court on 
August 10th, the next day, and sw r ore to a warrant against 
the defendant; that he did not accompany Officer Letterman 
and the other officers wiien they went to arrest the de¬ 
fendant. 

On cross-examination, the witness testified that it was 
ten minutes to one o’clock p. m. when he went to this 
place; that the horse he bet on wras running at Saratoga; 
that he did not collect on the bet and that he was not posi¬ 
tive that the man, Lee, made a bet, although he was positive 
that he wrote a slip. Witness further testified that he had 
never been in those premises before; that he was in error 
when he testified that the defendant remarked, “They have 
been here before”; that he meant to say, “Lee had been 
there before.” Upon being shown a paper purporting to 
be a certified copy of a warrant, the witness stated that 
he swore to it on July 9th. Thereupon the following oc¬ 
curred : 

“The Court: Just a minute. The witness can hardly 
be confronted with what is purported to be a copy and say 
whether or not he swrore to it. The original should be 
here.” 

The witness then corrected himself and stated that it 
was August 9th; that he had never seen the defendant be¬ 
fore in his life; that he saw him several times after 

19 that on Ninth Street—the first time about a month 
after that. Witness further testified that he had seen 

defendant’s brother. Theodore Keart, at that time, stood 
up in Court and witness w^as asked to identify him and he 
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stated that he had seen him before. When asked if he had 
seen Theodore Keart on August 9th, at 737} Ninth Street, 
witness stated that he did not and that he \Vas positive he 

did not. Thereupon the following occurred: 

j 

4 4 The Court: That testimony will go out unless there is 
evidence in this case to the effect that was stated here about 
this man who has gone out. Somebody has stood up here in 
the audience and been brought forward and exhibited to 
the witness, and the witness says he did not ^ee him. It has 
been stated to the jury so that they would pijobably have to 
infer that he was a brother of this defendant. But for 
the purpose of this jury he is not the brother of the defend¬ 
ant until somebody gets on the witness stand and says 
that he is. If nobody gives such evidence,! the testimony 
will be stricken out, or at least the jury will! be told to dis¬ 
regard this incident. 

Mr. Wlielan: I may state to your Honor that we expect 
now to establish it. I think there is no question about this 
man being his brother. 

The Court: Let us have a witness on the; witness stand. 

i 

By Mr. Whelan: 

Q. Do you know that man whom you looked at to be this 
man’s brother? A. I couldn’t swear to it. I have only been 
told he was his brother. 

i 

i 

The Court: The jury will disregard everything about it 
so far except that somebody stood up in court.” 

20 Witness denied that he had had any transaction 
with Theodore Keart; that he went down to swear to 
the warrant the next day after this transaction with Nick 
Keart and that he swore that he made a! bet with Nick 
Keart. Witness further testified that although this was 
the first time he had ever seen Nick Keart, he obtained the 
name of the man for whom he swore the warrant, from the 
man Lee, who took him to premises 737 Ninth Street. Wit¬ 
ness further testified that the man Lee worked for the same 
squad of police that he, the witness, did. Tl}at the man Lee 
was not a police officer; that he, the witness^ wrote the slip 
in his own handwriting and has never seenj it since. Wit¬ 
ness further testified that the horse did not win, although 
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he had bet the horse to win. In describing what he wrote 
on the slip, witness stated that he wrote ‘ 4 Contemplate, two 
dollars to win,” and he further stated he wrote on the slip 
that the horse was running at Saratoga in the Seventh race; 
that he put his initials J. A. M. on the slip and never saw 
the slip again; that he was not introduced when he went 
into the place, but that the defendant merely said, “He is 
all right.” The witness further testified that there was no 
one else present, except himself, the man Lee, the defend¬ 
ant, and an elderly gentleman; that they were all in civilian 
clothes; that the elderly gentleman was standing at the door 
of the place, which was a cigar store; that in the front part 
of it, there was a counter, a place where they kept soft 
drinks, and a partition with a back room, in which there was 
a small table a droplight, a couple of telephones and a pair 
of head ’phones. Witness further testified that he did not 
see anyone else make any bets nor do any gambling and that 
he did not see any blackjack table in that place. That they 
were there, in all, about five minutes on August 9th. 
21 On being asked whether or not he was at premises 
719 Ninth Street, on August 9th, the following oc¬ 
curred : 

“The Court: Is that the place about which he has been 
questioned? 

Mr. Whelan: No, sir. 

The Court: Then it is not cross-examination. 

Mr. Whelan: I submit that Mr. Collins questioned him 
about- 

Mr. Collins: I never asked him about that. 

Mr. Whelan: 737 is w’hat he has been questioned about. 

The Court: Then 719 he was not questioned about, and 
consequently it is not cross-examination. 

Mr. Whelan: Mr. Collins in his opening statement men¬ 
tioned two addresses. 

The Court: That may be; but this witness may never 
have been in the second. 

Mr. Whelan: That is just what I want to know, your 
Honor, that if that is so they used a warrant for 719 Ninth 
Street which was addressed 737. 

Mr. Collins: This is a warrant of arrest. 

Mr. Whelan: It is a warant of arrest, but even so, your 
Honor, we could show that they have used one warrant to 
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make two raids on two separate and distinct premises, and 
that they did it on the day of the arrest. 

The Court: Let us see the papers. We are talking about 
something that the witness has not seen and I have not 
seen. You may be correct in what you say about their con¬ 
tents, but it is very easy to be mistaken. 

Mr. Whelan: I am going here by what the District At¬ 
torney said was a true copy. I cannot go by anything else 
unless we have the original. 

22 The Court: Let us have the original. I think it is 
safer. 

Mr. Whelan: I do, too, if your Honor pleases. Then 
until that time I shall not ask him about j the other ad¬ 
dress. 7 ’ 

Witness further testified that when he got the warrant he 
turned it over to Detective Burke, but that he was not 
present when the warrant was served and did not know of 
his own personal knowledge where the ^warrant was served. 
Thereupon, the Deputy Warrant Clerk from the Police 
Court of the District brought from the files of the Police 
Court the original affidavit supporting the alleged warrant, 
which the witness had referred to; that he identified his sig¬ 
nature to the affidavit, whereupon the following occurred: 

“Mr. Collins: It may be said further that!at the present 
time they have been unable to locate the original warrant 
in the Police Court. 

Mr. Whelan: The Deputy Clerk tells m^ that is not a 
copy, but the original. I mean the warrant, i 

Mr. O’Connell: There is no warrant yet. j 

Mr. Whelan: We don’t admit there is a wjarrant. 

Mr. Collins: We don’t care whether you admit it or not.’ ? 

That after identifying the certain signature, the witness 
testified that he swore to it before the Deputy Warrant 
Clerk on August 11th; that he swore to the Contents of the 
paper, whereupon the paper was read in evidence, as fol¬ 
lows: 

“In the Police Court of the District of Columbia. 

Affidavit of Complaint. 

District of Columbia, s $: 

23 “James A. Mostyn personally cami before Gus A. 
Schuldt, Presiding Judge of the Police Court of the 
2—4931a 
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District of Columbia, and being duly sworn according to 
law, doth declare and say that on the 9th day of July, 1928, 
at the District aforesaid with one Nicholas Keart, of prem¬ 
ises 737 Ninth Street, N. W., did then and there unlawfully 
bet two dollars on the result of a horse race, on Contem¬ 
plate, at Saratoga, with said James A. Mostyn, against the 
form of the statute in such case made and provided and 
against the peace and Government of the United States of 

A TY1 PTM M 

(Signed) J. A. MOSTYN. 


“ Subscribed and sworn to before me this 11th day of 
August, 1928. 


R. B. GOTT, 
Deputy Cleric.” 


And it bears number 165986 and “Violation 869 D. C. 
Code.” 


The paper was thereupon admitted in evidence. The 
witness then admitted that he was in error when he stated 
that he went to the Police Court on the day he had this 
transaction at 737 Ninth Street, but that it was two days 
“according to that warrant”; that he could not remember 
that far back. When the attention of the witness was called 
to the fact that on the warrant he swore that he bet on the 
9th of July, he stated that that was an error in as much 
as it was the 9th of August; that he read the affidavit be¬ 
fore he signed it, but that he must have passed over that 
particular writing. Witness further testified that whereas 
the affidavit set out that he swore before Gus A. Schuldt 
in the Police Court; that he did not swear before the Judge, 
but made his affidavit before a clerk in the Police Court. 

Whereupon a Mr. Geary was brought into the Court 
24 room and when asked whether Mr. Geary was the 
man he saw at the store, the witness stated that he 
did not recognize him, but that he would not say that it 
was not the man. He further testified that he was positive 
that the defendant is the man he had this transaction with 
at that place and that he did not know whether he would 
be able to recognize anybody else that might be brought 
before him; that he was positive that it was two dollars 
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lie bet and that the name of the horse was “Contemplate” 
and that it was at Saratoga. 

Joseph J. Lee: That he is a chauffeur and his attention 
being directed to August 9th, stated that h£ accompanied 
Officer Mostvn to 737 Ninth Street. He thereupon identi¬ 
fied Officer Mostyn as the officer he went with; that it was 
half past twelve or a quarter to one when he went to the 
premises; that he saw the defendant there and that he 
had known the defendant for about a year prior to going 
to the premises; that he had been in the premises many 
times before and that he saw the defendant on this par¬ 
ticular occasion; that when he stepped up to the door, the 
defendant said “He is all right,” and that he and Mostyn 
went in. That Mostyn told the defendant he had a hot tip 
and wanted to play; that the witness said, “He wants to 
play it in here”; that they then went in, niade out a slip 
and gave it to the defendant and that the witness played 
one himself; that he told the defendant to tyke two dollars 
to win on Contemplate, the horse in the last race at Sara¬ 
toga; that he wrote it on a slip of paper, which he gave 
to the defendant with two dollars; that they stayed in 
there a couple of minutes; that he had been going to this 
particular place for years. Whereupon the following oc¬ 
curred : 

i 

25 “Q. Prior to that time had you eyer placed any 

bets on horse races with this defendant? 

Mr. Whelan: We object. It goes beyond that scope of 
this indictment. This indictment is laid, I believe, on the 
15th day of August—some time in August, to the time of 
the finding of the indictment—the 15th day of August. 

The Court: What about that, Mr. Collins? 

Mr. Collins: It is laid on the authority of ihe Yager case. 

The Court: Is that the only ground, the ground refer¬ 
ring to the date; the fact that the officer testified to the 
9th- 

Mr. Whelan (interposing): He is asking generally, if 
your Honor please. 

Mr. Collins: I am asking on occasions prior to that. 

The Court: The objection is overruled. I 

Mr. Collins: On the authority of the Yager and other 
cases. 
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The Court: Objection overruled. 

Mr. Whelan: May I note an exception, your Honor? 

The Court: Yes. 

Mr. Whelan: On the ground that it is improper, irrele¬ 
vant and immaterial and hasn’t anything to do with the 
issue at bar.” 

That the witness then further testified that within the 
period of a year prior to the 15th, he had been in these 
premises several times and that prior to this date, he had 
bet on horse races with the defendant. This was objected 
to by counsel for defendant and an exception was noted. 
Witness then testified that previous to that date and within 
a year before August 9th, he had been in that place 
26 and made a bet, which was also objected to and over¬ 
ruled and an exception noted. Witness then stated 
that he had bet with the defendant many times, very near 
every day, on race horses and gave money to the defendant 
for that purpose. That lie was in premises 737 Ninth 
Street only a couple of minutes and that he and the officer 
w^ent out; that when he went in the place, he saw a man 
standing in front. 

On cross-examination, the witness stated that the man 
Geary was the same man who was standing in front; that 
he had seen him there before, but that neither he nor the 
officer talked to the man on this occasion; that he did not 
see any other men standing there and that the first man 
he talked to was the defendant, to whom he said that the 
officer had a horse he wanted to play and also that he, the 
witness, wanted to play himself. When asked which race 
he wanted to play, he said, “The seventh, the last race at 
Saratoga.” That the horse was named Contemplate and 
that the horse lost. Witness further testified that he was 
familiar with the system of betting and that he looked the 
horse’s name up and the following occurred: 

“Q. Don’t you know they had no seventh race at Sara¬ 
toga, only have six? 

The Court: He didn’t say the seventh that I remember. 
I understood him to say the last. 

By Mr. Whelan: 

Q. At any rate it was in the last race at Saratoga? A. 
Yes, sir.” 
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When asked whether or not he knew, ak a matter of 
fact, that the horse “Contemplate” did not run in Saratoga 
on August 9th, the witness stated that it did; that he was 
sure it did; that he looked it up before he bet; that 

27 he did not make or have any memorandum of the 
entries, but he was certain it was at : Saratoga that 

the horse ran. 

Thereupon Theodore Keart was brought jinto the court 
room and the witness, when asked if he had seen him at 
that place on that date, stated that he did not; he was sure 
that the place he made the bet was 737 Ninth Street and' 
that it was not at 719. The witness was thereupon handed 
a paper and was asked to identify it, whereupon the fol¬ 
lowing occurred: 

i 

“Q. Now, Mr. Lee, I will show you a paper and ask you 
to look at it, and tell me what you identify—what you 
recognize it to be (handing paper to the witness). Just 
tell me what you recognize the paper to be. 

The Court: Where is the rest of the paper? 

Mr. Whelan: I am inclined to think the fitness will be 
able to identify it, if your Honor please. 

Mr. Collins: He won’t be able to identify that. There 
could be a flock of those brought here. 

Mr. Whelan: What is that? j 

Mr. Collins: There could a great many of those be 
brought here. 

Mr. Whelan: I would like to have August 9th. I would 
like to have the whole paper. 

Mr. Collins: We are not offering it. You bring it. 

The Court: There is nothing to show that- 

Mr. Whelan (interposing): Maybe the witness can iden¬ 
tify it, if your Honor please. 

The Court: Well, of course, I can see what it is as I sit 
here, but if we are going to have it identified—Let me see 
it a minute. 

(The paper was handed to the Court.) j 

Mr. Whelan: Just look at the date of it. It is 

28 August 9th, isn’t it? 

The Court: What is August 9th? ! 

Mr. Whelan: That paper clipping. 


i 

i 



22 


NICK KEAET VS. UNITED STATES. 


The Court: It is a clipping from a newspaper. 

Mr. Whelan: Yes. 

The Court: That is all we know about it. Nobody knows 
whether he ever saw it before, or anything about it. 

Mr. Whelan: May I ask this: (Addressing the witness) 
Don’t answer this. I think I can show him the other side 
and ask him what the paper is. 

The Witness: A racing form. 

By Mr. Whelan: 

Q. A racing form? A. Yes, sir. 

Q. Now will you state whether or not that shows the 
results of the horse races at Saratoga race track on August 
9th, 1928? 

Mr. Collins: I object. 

The Court: Sustained. 

Mr. Wlielan: Exception noted. 

The Court: In the first place, it wouldn’t make the slight¬ 
est bit of difference, if it be true he placed a bet on a horse 
there which was taken—it doesn’t make any difference 
whether the horse also ran or didn’t also run, if the de¬ 
fendant took his bet on this horse. 

Mr. Whelan: But it would go to the witness’s credibility. 

The Court: No; it wouldn’t affect his credibility. If it 
is a racing form that is- 

Mr. Whelan: I take exception to your Honor’s statement 
that it wouldn’t affect his credibility. 

The Court: It cannot go in. 

Mr. Wlielan: I am asking this witness- 

29 The Court: If he recognizes it as a racing sheet. 

I don’t know whether he said where it came from. 

Mr. Whelan: If your Honor will allow me to, I will ask 
him. 

By Mr. Whelan:- 

Q. Do you know whether or not that is recognized as 
the official horse racing paper of this country? 

The Court: That doesn’t make any difference. 

Mr. Whelan; I note an exception to your Honor’s ruling 
on that. 
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By Mr. Whelan: 

i 

Q. Now I will ask you if in any other of these entries— 
and don’t answer. There may be an objection If in any of 
these entries or results there on August 9th jlo you see the 
horse Contemplate! 

j 

The Court: It doesn’t make any difference. 

Mr. Whelan: I note an exception.” 

The witness then testified that he was sure he made a 
bet on the horse Contemplate and that he learned the next 
day that the horse did not win and that hfe had lost his 
money, whereupon the following occurred: 

i 

“The Court: Maybe the horse didn’t run. j Maybe it won, 
and maybe it ran and did not win. 

Mr. Whelan: If your Honor please, I anl in this posi¬ 
tion— 

The Court: If somebody will come from: the Saratoga 
race Track who was up there on the 9th of Ahgust and who 
saw every race that was run, and says that he knows all the 
horses that did run and then says this hor^e named here 
did not run, possibly that would have some significance in 
the case. But the question here is whether or not—at 
30 least, that is the part of the question—there was 
made a bet on that day by this witness with the de¬ 
fendant here that a certain horse would win; Now, that is 
the question. What difference does it make whether the 
horse ever ran or did not run! 

Mr. Whelan: Well, if your Honor please, if we can show 
that that horse, by the owner of the horse,! that the horse 
wasn’t at that track; that the horse was miles away from 
that track, how could a man make a wagOr if the horse 
wasn’t run in the race- 

The Court: You say how! And he couldii’t make a bet! 
The question is did this defendant make a bqt on the horse! 

Mr. Whelan: But it certainly goes to this man’s credi¬ 
bility, if your Honor please. 

The Court: I don’t think it goes to that. I 

Mr. Whelan: Especially if we can showf there was no 
seventh race. The previous witness heard that testimony. 

The Court: Show what! j 
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Mr. Whelan: That there was no such thing as a seventh 
race. If there is testimony here showing that the man made 
a bet on the seventh race on that dav and there was no 
seventh race, it certainly goes to the witness’s credibility. 
And he said he looked it up in advance. 

The Court: It can show they were up there and testified 
here, and there wasn’t a race with that horse—there wasn’t 
any race, that is something. 

Mr. Whelan t This witness said he looked it up before, 
and that- 

The Court. I don’t care whether he did look it up or not. 
I don’t know anything about the accuracy of the informa¬ 
tion you are seeking of this witness. 

31 Mr. Whelan: We very respectfully note an excep¬ 
tion. I am attempting to attack the credibility of this 
witness by laying a foundation, asking him to identify the 
exhibits that he says are the daily racing forms; that they 
are dated August 9th, the particular day referred to. He 
said he looked up the information before and after; and if 
permitted to look at it we respectfully submit to your Honor 
it will show there vras no such horse entered, no such horse 
ran, and there were only six races that day. We want to 
show that. 

The Court: I don’t think it is material. 

Mr. Whelan: We note an exception. 

The Court: Of course, there isn’t any such thing in con¬ 
templation of law, that I know of, or ever heard of, as an 
official racing sheet. 

Mr. Collins: If your Honor please, I don’t like to make 
the statement that I am going to make, but counsel made a 
statement that they are in a position to show that no horse 
of that, name was at Saratoga, by the owner, or otherwise. 
Now for the purpose of the record I am willing to admit 
this piece of paper and see whether there was, or not. 

Mr. Whelan: I said in that race. 

Mr. Collins: On that track. 

Mr. Whelan: On that day. 

Mr. Collins: Yes; he is there listed and scratched. 

Mr. Whelan: In the first race. 

Mr. Collins: That is quite different from saying he w r asn’t 
at the track, and the owner w’ould so testify. 
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The Court: The jury will, on their oaths, and my instruc¬ 
tions, disregard that sheet. It isn’t in evidence. They will 
have to disregard Mr. Whelan’s statement, by im- 

32 plication, that they could show by the owner of this 
horse, Contemplate, that the horse was miles away 

from Saratoga on the day when he is saicl to have run. 
There is no proof of that. 

Mr. Whelan: Your Honor, I never did, say any such 
thing. I said it may be. 

Mr. Collins: The record will show T that he said that he 
could bring the owner- 

The Court: He didn’t go quite as far asithat. He said, 
“If wre can bring the owner here-” j 

Mr. Whelan: Yes, sir. j 

The Court: The jury will just say they never heard that 
statement. I take it that so far as this cash has now gone 
you have only the evidence of the officer.! You have the 
evidence of this officer that they did make a bet on that day 
on that horse. It makes no difference whether the horse 
ran or stood still, or anything of the kind. The question is, 
Did they make a bet?” 

i 

The witness, Lee, then stated that he was! a chauffe-r, but 
not for the Police Department; that he v^as not a police 
officer and that he was not getting paid for Working this day 
with Officer Mostyn; that he had not be^n employed by 
Officer Letterman’s squad as an informer and had not served 
as an informer in liquor cases; that he did not expect to be 
paid for testifying in this case; also, that:the two dollars 
he bet was his own two dollars and that on the 9th day of 
August was the first time he ever met Mostyn; that he met 
Mostyn in Room 211 of the District Building, which is Ser¬ 
geant Letterman’s headquarters. The witness then testi¬ 
fied that he was employed as a chauffeur at! Wardman Park 
Taxi Service and that he was employed ht that place on 
August 9th; that he went to the premises at about 

33 12:30 or a quarter to one, but that he did not know 
the day of the week; that he first saw Officer Mostyn 

at the District Building, but that he did not see Sergeant 
Letterman; that he went direct from the district Building 
to premises 737 Ninth Street; that Officer JVlostyn told him 
at the District Building that he had a hot tip. At that time 
Officer Mostyn was dressed in civilian clothes and that he, 
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the witness, knew that Mostyn was a police officer and knew 
that he vras going to make a bet, but that he did not know 
that he was going to make the bet for the purpose of getting 
evidence. Witness further testified that lie had seen Theo¬ 
dore Keart at premises 737 Ninth Street, but that he did 
not see him there on the 9th of August. Witness testified 
that he did not go to the Police Court with Officer Mostyn 
when Officer Mostyn swore to the paper in the Clerk’s office 
there, but that he was sure this happened on the 9th of 
August and not on the 9th of July. 

Officer Mostyn was recalled to the stand and asked when 
he became a Metropolitan Police officer and he stated that 
it was on the 14th day of July, 1928. 

William F. Burke: That he is a police officer; a member 
of Sergeant Letterman’s squad; that he knows Officer 
Mostyn and that subsequent to August 9th, he got a paper 
from Officer Mostyn and after he got the piece of paper, 
he went to premises 737 Ninth Street, Northwest, on August 
11th about 4 p. m., in search of the defendant; that he was 
accompanied by Sergeant Letterman and Officer McCarran; 
that he got there about 4 p. m.; that when they went to 737, 
which is a cigar store in front with a large room in the back, 
they found it open and occupied by one man; the man 
Geary who was in the witness room; that Sergeant 
34 Letterman talked with the man and they then went 
to 719 Ninth Street. 

Counsel for the defendant thereupon objected to any tes¬ 
timony regarding anything the witness saw or heard or 
seized from premises 719 Ninth Street, unless and until 
some authority was shown for the entry into the place. 
This objection was overruled. Counsel for the defendant 
asked leave to submit evidence to prove that the alleged 
warrant of arrest was used as a subterfuge to effect a 
search and seizure, rather than for the purpose of making 
an arrest. The court overruled the motion and permitted 
the officer to testify as to what he saw in the premises, sub¬ 
ject, however, to the testimony being stricken out. 

The officer then stated that they went to premises 719 
Ninth Street, to the second floor, where they found a rein¬ 
forced door, with a little glass slide in it, covered with a 
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network. That they waited for about five or ten min- 

35 utes and a man came down and came through the 
door and Officer McCarran succeeded in getting into 

that door; that the door was an electrically operated door, 
operated from the inside of the premises on the third floor; 
that Officer McCarran tried to get into the jthird floor for 
about five minutes while Officers Burke and| Letterman re¬ 
mained on the second floor; that after about five minutes, 
Officer McCarran succeeded in getting into tie top floor and 
opened the door, at which time the Witness, Burke, and 
Officer Letterman went into the room; that the officers saw 
a booth there and over the objection of counsel for the 
defendant, the witness was permitted to state that they saw 
the booth in the east-end of the building, partitioned off, 
containing three telephones and a radio; the radio was on 
the outside of the booth; that there was a blackboard run¬ 
ning approximately two-thirds of the soi^th side of the 
building and on the board had been writte^, in chalk, dif¬ 
ferent tracks and the names of some horsesj; that they had 
been partially erased out; that at the west-end of the build¬ 
ing there was a semi-circular table and that iit was a square 
table about eight feet long, three feet widfe, with a semi¬ 
circle cut into the center of it; that there was a pool table 
there; that in the booth there was a radio land three tele¬ 
phones; that there were slips torn up all over the floor; 
that Sergeant Letterman called to the defendant and the 
defendant walked over to him; that Sergeant Letterman 
told defendant he had a warrant for him; that at that time 
Sergeant Letterman told the defendant that: he, the defend¬ 
ant had taken a bet from an officer up at the other place; 
that the defendant replied that he did not run the other 
place now; that thereupon, they all went into the booth and 
the defendant got an occupancy permit and showed it to the 
officers; that the defendant stated that he had run 

36 the place for a month or a little better, but that he 
did not run the other place; that whdn Sergeant Let¬ 
terman told defendant that he, the defendant, had been up 
there, the defendant stated that he had nothing to do with 
it and didn’t know who ran it; that that whs the full extent 
of the conversation so far as witness remembered. Witness 
stated that he saw nothing in the booth; that there were 
slips torn up over the floor and that he Walked out and 
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watched the door while Sergeant Letterman stayed with de¬ 
fendant. The witness further stated that it was necessary 
to go through two doors to get to the place; that the first 
door was approximaely five inches thick and made of three 
layers of lumber; that there was a heavy bolt and in the 
center was a hole about eight inches long and three inches 
wide, which was covered with a glass and some net work of 
small iron, or small sheet iron; that from that door it was 
ten or twelve steps to the top where there was another 
door, which was reinforced and about five or six inches 
thick. Just inside of the second door there was an electric 
button, which, viien pressed, tripped the lock on the bottom 
door, and that there was no other way to open it. The wit¬ 
ness further testified that there were approximately fifty 
people in the place at the time they entered and that he 
heard the returns of races coming in over the radio. Wit¬ 
ness further testified that certain articles were seized from 
the premises at the time, but when shown some property 
witness v r as unable to identify it; witness stated that he 
did not take any of it and that he was not there at the time 
any of it was marked. In describing the table, the witness 
stated that the place that was cut in the table was on the 
long side of the table, opposite the center; that he did not 
see anything on the table, whereupon the following 
37 occurred: 

“Q. Did you never see the game of black jack played? 
A. Yes, sir. 

Q. Tell the jury about it, especially with reference to the 
table. 

Mr. Whelan: If you Honor please, I object to the witness 
answering that he has seen a game of black jack played in 
one of those places, unless he can specifically show that it 
was played in this particular place, because what he saw— 

The Court: What I should like the jury to be particu¬ 
larly informed about, and I should like a little information 
myself, is in regard to the table, and the uses made of such 
tables. Not this table, but such tables. 

Mr. Whelan: Then I object, because I don’t think it 
makes any difference in this case, where this man is on 
trial, what use is made of such tables in other places. As 
your Honor knows, I can have a carpenter’s table, or this 
table here, and we can gather around it in my home and 
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gamble, and then it becomes a gambling tablle. Mr. Burke 
may have seen a work bench at one place, and at another 
place it becomes a gambling table. And so it! goes, because 
it is so used at some other place. 

i 

I 

By the Court: 

Q. Officer, is there a well known designation for such 
tables as you saw there? A. Yes, sir. 

i 

Mr. Whelan: I submit he has not qualified to tell, your 
Honor, yet. 

The Court: He says there is a well known designation. 

Mr. Whelan: I object to his giving his opinion. 

The Court: He says he knows. 

i 

I 

38 By the Court: j 

Q. Now, what are such tables generally'called? A. A 
black jack table. 

Mr. Whelan: I move to strike out his aiiswer, if your 
Honor please. 

The Court: Denied. 

Mr. Whelan: As his conclusion. 

By the Court: j 

Q. By the way, to go further, is black ja^k the name of 
a game? A. Yes. 

Q. How do they play it? A. Well, I attempted to ex¬ 
plain it here the other day, your Honor, j I don’t know 
whether I can explain it now or not. They have a card- 

Mr. Whelan: We object to what the Officer did in another 
case. We object to him explaining about some game. We 
object to your Honor interrogating him abdut the game of 
black jack. 

The Court: On w T hat ground ? 

Mr. Whelan: On the ground that the witness has not 
qualified to tell, your Honor. It may be highly technical. 
We have in our Code a number of games mentioned, keno, 
roulette, and so forth, but black jack is not j mentioned. 

i 

By the Court: 

Q. Do you feel qualified, Officer Burke, jto describe the 
game of black jack? A. No, sir, I do not. 
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Mr. Whelan: Now- 

By the Court: 

Q. Have you ever seen it played? A. I have seen it 
played, yes, sir. 

The Court: All right. 

Mr. Whelan: Now I move to strike out all the in- 

39 terrogations put to this witness by your Honor. He 
says he can’t describe it. 

The Court: Then there is no description. 

Mr. Whelan: Then I want stricken from the record 
the questions your Honor asked, and the description of the 
table it is played on. If he doesn’t know the game, how 
can he describe the table ? 

The Court: He may not know the game, but he might 
know it is the kind of table it is played on. He might 
know that is the table. Motion denied. 

Mr. WTielan: All right. I note an exception. 

The Court: Is that all ? 

Mr. Whelan: No, if your Honor please, I want at this 
time to strike out all the testimony of this Officer, on the 
ground that no legal entry was shown. 

The Court: The motion is denied. 

Mr. Whelan: I also ask your Honor at this stage of the 
game to permit me to call proof to show that the entry 
into these premises were unjustified and without probable 
cause. 

The Court: Motion denied. 

Mr. Whelan: Exception.” 

On cross-examination, witness testified that it would be 
possible to play a game of black jack with a deck of cards 
on any kind of table; that he did not see any black jack 
being played in those premises and that he could not iden¬ 
tify the cards as the cards that came from premises 719 
Ninth Street; that he never saw, from the 15th day of 
August or a month or two thereafter, any blackjack games 
on either premises 719 Ninth Street or 739 Ninth Street; 
that he never had been there before; that he never saw 
anyone place a bet on a horse race at either one of those 
places; that the table he referred to was set up and 

40 there were no cards on it when he saw it and there 
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was no one sitting around the table atj the time he 
saw it. He further testified that he had the alleged war¬ 
rant for Nicholas Keart at the time he went! into premises 
737 Ninth Street, but that he was not certain that the ad¬ 
dress on the paper was 737 Ninth Street, Northwest, but 
that he was certain he went to 737 Ninth Street, first. 
He further testified that he received the warrant about 
the 10th of August, but that he did not see j the defendant 
between the 10th and the 15th of August, j Witness also 
testified that two police officers, besides himself, Officer 
McCarran and Sergeant Letterman, went vvith him; that 
that the witness took with him a sledge hammer, but that 
they were not going for the purpose of making a raid on a 
gambling establishment; that he did not attempt to serve 
the warrant himself and that he made no preparations to 
make a raid on the premises 737 Ninth Street; that they 
did not search premises 737 Ninth Street; that Sergeant 
Letterman asked the man at the cigar stote where Nick 
was; that the man at the cigar store did not tell him that 
Nick had not been there for months, but said that Nick was 
at 719 Ninth Street, and that was all the information they 
had as to the whereabouts of the defendant ;j that they then 
proceeded to 719 Ninth Street. 

The witness then testified that they did not ask anyone 
else in premises 719 who the proprietor was; that the de¬ 
fendant did not state that he was the proprietor, but stated 
that he was running the place and then got; the occupancy 
permit, which had the defendant’s name on it; that the 
occupancy permit was for premises 719. Witness further 

stated that he was not told that it \^as the defend- 

_ 1 

41 ant’s brother who was in 737; that Sergeant Letter- 

man accused the defendant of betting with the police 
officer, but that the defendant denied it. Witness further 
testified that the defendant, at no time, said anything to 
Sergeant Letterman about defendant’s brother. The wit¬ 
ness then stated that he did not make known to anyone on 
the inside, when they were at the door, that they were police 
officers with a warrant for the defendant, but stated that 
Officer McCarran was on the inside and that he, the witness, 
did not know whether McCarran made their identity known, 
or not; that he did not do so because he could not have 
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been heard, although he, the witness, had the war- 

42 rant ; that he never got near enough to announce 
his identity to anyone; that when Officer McCarran 

got through the first door, the door was slammed and by 
the time the witness got inside, Officer McCarran had al¬ 
ready proceeded through the door on the top floor; that 
they did not, at that time, take the defendant out and lock 
him up, but that they took everybody out; that they did 
not search the whole place, but talked to the defendant a 
few minutes and that witness did not see any gambling 
going on in the premises at any time. 

George C. McCarran: That he is a police officer attached 
to Sergeant Letterman’s squad and his attention being 
directed to August 15th, stated that he accompanied Ser¬ 
geant Letterman and Officer Burks to premises 719 Ninth 
Street, Northwest; that he went there about 4 o’clock in the 
afternoon; that when they got there they proceeded through 
the main door to the second floor landing; when they got to 
the second floor landing, there was a panel door with a 
glass panel in it covered with a network of steel bars; that 
the three officers stood outside of the door for about three 
minutes, when a man came out of the premises; that the 
witness managed to get through the first door, which was 
slammed behind him before the other officers could get 
in; that witness proceeded up the stairs to another heavily 
constructed door with a peephole in it; that he observed 
the defendant coming from a booth; that he pounded on the 
door; that the door was finally opened and he went inside 
and pushed an electric button, which opened the door on 
the second floor landing, so that Officers Letterman and 
Burke came in; that there was a great deal of confusion at 
the time and about fifty people in the place and that at that 
time, the defendant was in the west-end of the room; 

43 that there was a booth in the east end of the room 
and on the south side of the wall was a blackboard 

with strong lights over it and a platform underneath it and 
that on the blackboard there were race results partially* 
erased; that there was a radio horn outside of the booth 
and in the west end of the room was a pool table and a 
blackjack table. Whereupon the following occurred: 

“Q. You are familiar with black jack tables? A. I am; 
yes, sir. 



NICK HEART VS. UNITED STATESL 33 

l 

Q. And that was a black jack table? A. Yes, sir, as we 
see it. 

Mr. Whelan: We move to strike that out,jif your Honor 
please, on the ground that it is a conclusion.! 

The Court: You allowed the question to| be asked and 
answered without objection. The motion is:denied. 

Mr. Whelan: His answer was, “as we see it”.—“It was 
a black jack table as we see it.” 

The Court: All right. Strike out “as we see it.” 

The witness further testified that the doors leading out 
of the place proper were five or six inches thick with a split 
in it; that iron bars crossed the center and that it was oper¬ 
ated by a button on the inside. Witness fiirther testified 
that when he went into the room he went tb the west end; 
that the other officers stayed just outside of the booth and 
had a conversation with the defendant; that witness did not 
hear the conversation; that Sergeant Letterman handed 
the witness some blank slips with names! and addresses 
written on them; that he took some cards jtrom the black¬ 
jack table; that he, the witness, was then shown some blank 
slips which he identified by his initials, which he stated 
were placed on the slips at the time the slips were 
44 found in the booth; he also identified some blank 
slips of paper and a note-book, which he stated were 
found in the booth, and some membership chrds to the Ritz 
Social Club, which he stated he found in the booth; that he 
placed his initials on them at the time; that the playing 
cards were taken from the so-called black jack table; that 
he identified one slip by his initials, which he stated was 
identified by a man named Fuco in the presence of the de¬ 
fendant; that the defendant did not say Anything at the 
time the man Fuco identified the slip. Testimony regard¬ 
ing this slip was objected to and asked to be stricken out, 
which was denied. An exception was noted. Witness fur¬ 
ther stated that he had no conversation witjh the defendant 
at any time; that the room was about one hundred and ten 
feet long and about forty feet wide. 

On cross-examination, the witness stated; that he was the 
first of the officers to enter the premises; that the first 
thing he did was to press the button and let the other offi- 

3—4931a ! 
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cers in, who were waiting outside; that he did so in order 
to effect the arrest of the defendant; that they were not 
there to make a raid; that they went there to arrest the 
defendant for whom they had a warrant; that Sergeant 
Letterman had information that the defendant could be 
found in those premises; that they previously had gone to 
premises 737; that the reason for going there was because 
Officer Mostyn had made an affidavit to the effect that he 
made a bet at premises 737; that they went to 719 Ninth 
Street after Sergeant Letterman had a conversation with 
the man Geary; that they took with them sledge hammers 
and axes; that they were going to arrest the defendant; 
that the reason they took the sledge hammers and axes was 
because of their knowledge of the nature of the place, 
45 but that they had never been there before; that their 
only knowledge of the nature of the place was based 
upon the reputation of the man they were going to arrest; 
that they did not think he was going to do them any harm, 
but that they did not go planning or prepared to make a 
raid; that they went to make an arrest; that when witness 
first saw defendant he called to him and said ‘ * Come over 
here, Keart”; that the defendant came over and was at 
that time placed under arrest by witness; that witness did 
not walk out of the premises, but turned the defendant over 
to Sergeant Letterman and Officer Burke; that the only 
way witness identified the property which was shown to 
him was because it was placed in an envelope at the time it 
was found; that he could not say that the property was the 
same property that he had put in the envelope; that the 
cards were similar to the cards that were taken from the 
premises and that he had every reason to believe they were 
the same. The Court thereupon refused to permit the wit¬ 
ness to testify as to why he marked some articles and did 
not mark others. The witness further testified that there 
were playing cards on the table; that he identified the cards 
by his initials which were placed on them; that he did not 
know whether there were any cards on the floor, or not; 
that he put his initials on some of the slips. Witness fur 
ther testified that they make a good many raids and that he 
initialed these slips the same as he did in a great many 
other cases; that some of the slips were marked at the time 
in premises 719 and others were later marked in the Police 
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Precinct. Witness further testified that he saw no gam¬ 
bling ; that he saw no money on any table or any place else; 
that he himself carried a sledge hammer at the! time he went 
to the place; that he also carried his other equipment—a gun 
and a black jack—but that no shots wdre fired; that 

46 he did not see or hear anybody fire any shots; that he 
told the defendant when he entered that he had a 

warrant for his arrest; that witness announced at the door 
before he entered that the police were there and he told the 
defendant after they got inside that they had a warrant for 
his arrest. Witness further testified that h^ had seen the 
defendant previous to this time, but never had any personal 
contact with him, but that the defendant had been pointed 
out to him by some person whom witness could not recall, 
as being Nick Keart. This was some time about a month 
or so before the date in question. Witness stated that the 
defendant did not have his coat or hat on, but was in his 
shirt sleeves. 

i 

i 

Oscar J. Letterman: That he is a sergeant! on the Metro¬ 
politan Police Force in charge of the so-called vice squad, 
and his attention being directed to August 15th, stated that 
he went to premises 719 Ninth Street, Northwest; prior to 
going to 719 Ninth Street, he had been to another place; 
that he had a warrant for one Nicholas Keajrt, the defend¬ 
ant; that he went to premises 737 Ninth Street, first, where 
he had a conversation with the man Geary, and as a result 
of the conversation, he went to premises 719 Ninth Street; 
that he did not find the defendant at 737 Ninth Street; that 
when he went to premises 719 Ninth Street, he came to a 
door and went up the stairway. Over the objection of coun¬ 
sel for defendant, the witness was permitted to state that 
they went to the door on the first landing, vrhich was locked, 
where they stood a few minutes when a inan came out; 
that Officer McCarran went inside; that the door shut; that 
the witness and Officer Burke remained outside near the 
door when the door was opened; that they Went on upstairs 
where they found Officer McCarran; that when witness en¬ 
tered, the defendant was standing near a booth; that 

47 witness told the defendant he had a warrant for his 
arrest as a result of the bet which was supposed to 

have been placed with the defendant at 7$7 Ninth Street, 


i 
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Northwest; that the defendant stated, “I don’t belong 
there; I am not there any more.’ 9 That witness asked the 
defendant how long since he had been there and the de¬ 
fendant stated that he had not been there for over a month; 
that the defendant then produced an occupancy permit in 
his name, which showed that he had been in 719 for over a 
month; that the defendant stated that he at one time was 
at premises 737; that the defendant stated that he had been 
in premises 737 in the month past, but that he had not 
taken any bets there. Witness stated that when he ques¬ 
tioned the defendant regarding premises 719, that the de¬ 
fendant stated it was his place. “I says, 4 how about these 
premises here?’ He says, ‘This is my place. I run it.’ I 
says, ‘What do you mean by running it?’ He said, ‘You 
can see what there is going on her-, can’t you?’ I said, 
‘Kace horses?’ ; ‘Yes.’ ‘Anything else?’ He said, ‘If there 
is anything else you will find it before you leave here’.” 
Witness testified that after he placed defendant under ar¬ 
rest, they went in the booth; that he observed in the prem¬ 
ises a blackboard almost the entire length of the south wall 
and a booth in the east end; a radio horn on the outside of 
the booth; three ’phones on the inside of the booth; some 
chairs, pencils, pads, slips, and on the floor some slips with 
writing on them. In the large room, there was a pool table, 
a black jack table and about fifty people, who were sent to 
No. 1 Precinct and who were questioned by the officers; 
that the defendant was booked and charged with setting 
up a gaming table. In describing the doors, the officer 
stated that they were about three inches thick and elec¬ 
trically operated by a push button from the third 
48 floor; that the door at the top was between five and 
six inches thick with an iron bar across the inside, 
with a double lock; that there was a peep hole of about 
three by eight inches in the door at the head of the place. 
In the first door, there was a window with a glass in it, 
with network of iron bars on the inside. The witness iden¬ 
tified some cards and slips, stating that they appeared to 
be the same that were picked up by him, and appeared to 
be the stuff that he had turned over to Officer McCarran; 
that he recognized them by seeing Officer McCarran’s in¬ 
itials on them.; In describing the table referred to as a 
black jack table, witness stated that the table was an arch- 
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shape table with a sack cloth bag in this ar<?h-shape with 
a canvas covering over it; that the canvas covering was 
lined out; that he was familiar with the game of black jack. 
Over the objection of counsel for defendant! witness was 
permitted to say that the table found in the premises was 
the type of table that is often used in the game of black 
jack, whereupon the following occurred: 

i 

“Q. Is that the type of table that is very | often used in 
that game f A. It is. 

Mr. Whelan: We object. It makes no difference how 
often it it used. We object, if your Honor please. 

The Court: Overruled. 

j 

By Mr. Collins: j 

Q. Is that the type of table that is commonly used in the 
game ? 

Mr. Whelan: The same objection. 

The Court: The same ruling. 

Mr. Whelan: Exception noted. 

The Witness: It is. 

49 By Mr. Collins: 

Q. Will you tell us what the game of black!jack is? 

Mr. Whelan: We object. . j 

The Court: Overruled. 

Mr. Whelan: I note an exception.” 

Witness then further testified that the ^ame of black 
jack is a game of cards that may be played for money or 
for anything of value. 

On cross-examination, the witness testified that no special 
kind of table was necessary to play black j^ck, but that it 
could be played on the floor; that the table has nothing to 
do with it and that no special kind of tabU is necessary; 
that it is more convenient for the reason that one can sit 
down in a chair and they are more at ease than they would 
be on the floor. Witness testified that he had played the 
game and that there were no particular rules, except the 
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drawing of cards; that it is a game that is sometimes called 
‘ 21 .’ 

Q. Do you know whether there was in that place a game 
of black jack ever played or a game of 21 ever played? A. 
Not to my personal knowledge, except from the evidence, 
where games of that kind are commonly played. 

Q. Because games are commonly played in these places 
you reached the conclusion they were playing black jack 
there? A. I did. 

Q. But you did not see any played there? A. I did not. 

Q. The same with horses. You did not see any 

50 gambling on horses in that place, did you? A. I did 
not.” 

The witness then further testified that black jack could 
be played with poker chips, but that it was not necessary. 
That it may be played with cash—depending on how the 
players felt about it; that witness observed Officer McCar- 
ran picking up some cards from the table and from the 
floor; that witness identified the cards as being cards sim¬ 
ilar to those he picked up. Witness further stated that he 
knew the place as the Ritz Social Club; that it had a char¬ 
ter; that the charter may Have been hung on the wall; that 
he did not notice any names on the charter and did not 
notice the defendant’s name; that he paid no attention to 
the charter because they meant nothing to him in gambling 
places; that he did not recall taking the charter with him; 
that he could not say whether or not the cards were the 
same cards that came from 719 Ninth Street, Northwest, 
but that they appeared to be the same kind. Counsel 

51 for the defendant then moved to strike out all ref¬ 
erence by the witness to the articles referred to be¬ 
cause of his failure to positively identify them, which mo¬ 
tion was denied and an exception was noted. Witness 
denied that he went to the premises to make a raid, but 
stated that he went there to make an arrest and that they 
went there with hammers and axes; that they always carry 
them when they make an arrest on a fortified place; that 
he knew premises 737 were fortified; that they went right 
in and looked around, but that he expected to find it forti¬ 
fied; that the defendant was not there; that they then pro¬ 
ceeded to 719 Ninth Street after having a conversation with 
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the man identified as Mr. Geary. When tlile officers met, 
they went first to 737 Ninth Street; that they expected to 
find the defendant there; that the defendant was not there; 
that they were not told that defendant had not been there 
for some time; that witness did no know that defendant 
was at premises 719 Ninth Street; that it jvas after they 
had gone to 737 Ninth Street that they werq told by some¬ 
one that the defendant was at 719; that the gentleman who 
told them was in premises 737 and that that was the only 
information the officers had with reference 1 to the where¬ 
abouts of the defendant; that witness did not know whether 
the information was true or false; that they proceeded to 
719 with sledge hammers—the sledge hammers being the 
ordinary size sledge hammers, about eight pounds; that 
there were only three officers who went to 719 Ninth Street, 
whereupon the following occurred: 

“Q. You wanted to get into these premises, 719, didn’t 
you ? A. I wanted to effect an arrest. 

j 

Q. You did not know yourself whether or not the defend¬ 
ant was in there or not? A. I did not, except from the 
information I had.” 

52 Witness then further testified that lie did not have 
a chance to enter the premises at the jsame time that 
Officer McCarran did, because the door; automatically 
closed; that when he first saw the defendant, he told him 
he had a warrant for his arrest for premises 737 Ninth 
Street, as a result of a bet being placed With him by an 
officer. When asked whether or not the defendant denied 
having made the bet, the witness stated first that he did 
not recall, and when asked if defendant, mentioned his 
brother, witness said the defendant denied the charge that 
the Officer Mostyn had bet with him. Witness further testi¬ 
fied that when he went to premises 737 h& asked for the 
defendant, Keart, and that the man Geary told him “He is 
down at the other place, 719”; witness did not recall ask¬ 
ing the man Geary if defendant had been there long. Wit¬ 
ness could not recall how long they carried! the arrest war¬ 
rant around before making an attempt t<j> serve it; that 
they were very busy and served it when they had the time. 

The witness then further testified that h^ had known the 
witness Lee but a short time; that he could not recall ever 
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having paid Joseph Lee for any services. The witness was 
then shown a certified copy of the charter of Ritz Social 
Clnb and asked whether or not he saw such a charter on the 
wall of the club, whereupon the Court interposed, stating 
“What difference does it make whether he did or not?” 
Thereupon the following occurred: 

“Mr. Whelan: I expect to connect it up, if your Honor 
please. Here is a man charged with the responsibility of 
holding certain premises, and I propose to show that it is 
a chartered club with the director’s names right on 

53 this charter which was procured from the Recorder 
of Deeds of this city, and this paper is under his 

seal. 

The Court: That does not make any difference. 

Mr. Whelan: I very respectfully note an exception and 
want the record to state that I propose to show that it 
makes a very material difference.” 

The witness was thereupon excused and at that time the 
following occurred: 

“Mr. Collins (addressing the Marshal): See if Oliver 
Sanestendio is out there. 

The Marshal (after calling in witness room): No. 

Mr. Collins (addressing the Marshal): Please see if Dor¬ 
sey Adams is out there. < 

The Marshal (after calling in witness room): No. 

Mr. Collins (addressing the Marshal): See if 

54 Michael Clement is out there. 

The Marshal (after calling in witness room): No. 
Mr. Collins (addressing the Marshal): See if Roland 
Dorsey is there. 

The Marshal (after calling in witness room): No. 

Mr. Collins (addressing the Marshal): William Boswell. 
The Marshall (after calling in witness room): No. 

Mr. Collins: If your Honor please, the Government at 
this time will rest. 

Mr. Whelan: I should like to ask at this time, for the pur¬ 
pose of the record, whether those witnesses called by the 
District Attorney were under subpoena, 

Mr. Collins: The record will show it. 

Mr. Whelan: And whether- 
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The Court (interposing): What differencejdoes it make! 

Mr. Whelan: We don’t know what the District Attor¬ 
ney has in mind. I suppose he will make some argument to 
the jury about it. 

The Court: Neither do I. What difference; does it make? 
The District Attorney has called certain people. Suppose 
they were not under subpoena. Couldn’t they be called as 
witnesses in this case? j 

Mr. Whelan: I note an exception.” 

And thereupon the Government closed its case. 

Over the objection of counsel for the defendant, one deck 
of cards was admitted in evidence; nine slips alleged to 
have been picked up in the place and a pad of plain slips 
of paper alleged to have been seized iin the place. 

55 Counsel for the defendant then moved to exclude 
all the exhibits admitted in evidence and all conver¬ 
sation and everything testified to that had happened after 
the officers entered the premises, on the groupd that the dis¬ 
covery of the evidence and the statements were procured as 
a result of an illegal warrant of arrest; that counsel for 
defendant offered to show and renewed his offer to show, by 
evidence, that the warrant was fraudulently; procured; was 
procured by false testimony; that it was an illegal warrant; 
and that the arrest was no more legal than the warrant. 
Counsel for defendant further offered to prove that the 
search and the arrest of the defendant werh illegal and in 
violation of the defendant’s rights under the Fourth and 
Fifth Amendments to the Constitution ancj under Section 
911 of the Code. Thereupon the following occurred: 

44 The Court: You say it was an illegal warrant? 

Mr. Whelan: Yes. 

The Court: Is that the same contention that you have 
made that it was, as you say, a subterfuge ih order to avoid 
the procurement- 

Mr. Whelan: Yes; I wish to add that in there, that this 
was a subterfuge and a circuitous entry, using a warrant 
for arrest for a search warrant. 

I 

The Court: The motion is denied. 

i 

Mr. Whelan: We note an exception.” 

i 

Counsel for the defendant further moved the Court to 
exclude the evidence on the ground that the; affidavit in evi- 
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dence stated that the affiant appeared before the Honorable 
Gus A. Schuldt, Judge of the Police Court, and made affi¬ 
davit for the purpose of securing a warrant, when in truth 
and in fact he never did appear before the said 

56 Judge, which motion was overruled and an exception 
noted. Counsel renewed his motion to exclude the 

evidence on the ground that no warrant was produced and 
that there was no evidence that the officers had a warrant 
and that there was no stipulation made, wherein it was 
agreed that there was a warrant, which motion was over¬ 
ruled and an exception noted. Counsel thereupon moved 
the Court to direct a verdict on the first four counts of the 
indictment for the reason that there was no evidence that 
there was no blackjack table in the premises; that there 
was no evidence that anybody had ever played black jack 
in the place and that the statement of the officer regarding 
the so-called black jack table was an opinion, which was not 
substantiated by any evidence of the game of black jack 
being played. This motion was overruled and an exception 
was noted. The same motion was made with reference to 
the last four counts of the indictment, with the same rul¬ 
ing. An exception was noted. Thereupon, the following 
occurred: 

“Mr. Whelan: Now, if your Honor please, at this time 
I think the District Attorney should—we should be advised 
as to which premises he claims these violations of law took 
place in. We have here two addresses. One of 737, where 
the officers went in the first instance, which this warrant 
designated, on 9th Street. And then we have the other, 
which savs 719. We should like to know wherein it is 
claimed by the District Attorney that there was betting 
on horse races or playing the game of black jack. It is 
quite obvious that there was not—and I think it will be 
conceded there wasn’t any black jack at 737 Ninth Street. 
There wasn’t anv betting there. The officers went in there. 

The Court: I don’t see any occasion for an election. On 
the evidence there was gambling at both places. A 

57 bet was made on horse races at 737, and the other 
evidence about 719. 

Mr. Whelan: Well, we should at least be put in a posi¬ 
tion to know which counts apply to which place. Does the 
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first count in the indictment, I would like to know —I think 
we should know does that apply to 737, of 719, or both? 
Likewise, which of the other counts. 

Mr. Collins: May I make a statement, yonr Honor? 

The Court: Yes. 

i 

Mr. Collins: I am glad to enlighten Mr. Whelan on that. 
As a matter of fact, the only reason the Government offered 
evidence as to 737 was to support the succeeding proceed¬ 
ings. We make all our case on all the counts of this indict¬ 
ment on 719 Ninth Street. 

Mr. Whelan: That is all we want to kno^. 

Mr. Collins: And if it be any consolation to Mr. Whelan, 
I don’t care to argue—but I don’t care to state that we 
will make our case on 719. 

Mr. Whelan: I don’t know whether it will be any conso¬ 
lation, or not. I will make the only legal argument I can 
in this case. I want a ruling. 

Mr. Collins: All right. I just told you. j 

The Court: If I have got to rule I will say that so far 
as the last four counts of the indictment are concerned, the 
evidence of what took place at 719 would sustain a convic¬ 
tion. Of course, as to 737, as to the first four counts of the 
indictment, the evidence as to what went on at 737 would 
support those counts. As to the last four, what took place 
at either of those places, if believed by the! jury, would sus¬ 
tain a verdict. That is the way I would rule if I were asked 
to rule. That is what I would tell the jury* To my notion, 
so far as those last four counts are concerned, they 
58 can rely on the evidence of what tdok place at both 
places. 

Mr. Whelan: I just want a ruling from your Honor. I 
stated that the District Attorney should' elect. 

The Court: I don’t see any occasion for it. 

Mr. Whelan: Then insofar as each respective premises 
are concerned, I move for a directed verdipt, on the ground 
that it has not been shown by the evidence that in either 
premises there was a violation of any ohe of the counts 
laid in the indictment. 

The Court: The same ruling. 

Mr. Whelan: I note an exception to your Honor’s rul¬ 
ing on that.” 
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Counsel for the defendant then offered in evidence a cer¬ 
tified copy of the certificate of incorporation of the Ritz 
Social Club located at 719 Ninth Street, under the seal 
of the Recorder of Deeds, the same being excluded by the 
court, over the objection of counsel for the defendant. 

Abner Siegal: That lie is a member of the bar of the 
District of Columbia and has been since 1921; that he was 
formerly a resident of the State of New York and was at 
the Saratoga Race Track in August, 1928; that he was 
present at the said race track on August 9th, last; that 
he was present at the running of the first race on August 
9th; that he recalls that in the first race the horse named 
Contemplate was entered and that the said horse was a 
favorite in the race; that the horse, when the race was run, 
■was left at the post; witness stated that the reason he re¬ 
called it was because of something unusual that happened 
in the race. The Court, interposing, said: 

‘‘The Court: Did this horse win? Is that what 

59 vou want to find out? 

* 

Mr. Whelan: No; I want to show what happened 
to the horse. 

The Court: What difference does it make? We are not 
interested in horse races, but if there is any significance 
whatever it is, whether the horse won or lost. Mr. Siegal 
probably put in his time up there. We are not in the slight¬ 
est interested in it. If he remembers whether or not that 
horse won, let him sav so. 

Mr. Whelan: We are not interested in that, your Honor, 
whether the horse won or not. I propose to show in this 
record that an unusual thing happened, that the horse was 
left at the post; an unusual thing that happened, and a 
thing, when it does happen, a man would be likely to re¬ 
member. 

The Court: I don’t care whether he was left at the post 
or the fence. We don’t care anything about that. And I 
don’t care to hear another word of argument on it. I have 
made my ruling, and you will take that as the law of the 
case until you get it reversed by the Court of Appeals. 

Mr. Whelan: I object to your Honor forbidding me 
making an argument. 
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The Court: I didn’t forbid you. i 

Mr. Whelan: You said you didn’t want to hear another 
word from me. 

The Court: I have some notions myself, and I have a 
decided notion that this jury is not going to hear what took 

place at Saratoga, except whether the horse itvon or lost or 
didn’t lose. 

Mr. Whelan: I hold your Honor’s notions! in very high 
regard, but they are not infallible. 

The Court: They are not infallible, j I have found 
60 that out many times in the Court of Appeals. But 
they are my notions, and they go here.! 

Mr. Whelan: I object to your Honor’s statement, and I 
note an exception to your Honor’s statement!” 

The witness then further testified that there were but 
six races run at Saratoga on that date. 

On cross-examination, the witness stated tljiat he did not 
own the horse; that he did not own it on the 9th of August, 
and that he was familiar with the race track industry- 
that at times a horse is entered in two oi more races \ 
that when it is entered in two or more races,lit would only 
start m one race; that he is familiar with bobkmaking, and 

tha J “ * bet 18 mad e on a race horse listed in two races 
and the horse starts in either race, the bet goes. The wit¬ 
ness further testified that the horse Contem^ate was not 
entered in two races on August 9th. He further testified 
that so far as he could recollect, the horse Contemplate 

ZJlnTp e . nt / red A ln the n first race - A c °py of the Wash¬ 
ington Post for August 9th, was thereupon handed to the 

witness to refresh his recollection and on objection by the 
Government. 1 he objection was sustained and an excep¬ 
tion was noted. The Washington Post for August 9th 1928 
was offered in evidence and excluded and fn ScLtio’n S 
duly noted. The Washington Post of August loSpurpS 
ing to show results of the races at SaratogaonTuc^ 

9th was then offered in evidence, which was: excluded and 
an exception was noted. : 

Richard Geary: That he is forty-nine years: old and when 

? t r « recalled an incident on August 15th, when Ser- 
g ant Letterman and others came to premises 737 Ninth 
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Street, he testified that he did; that the officer came there 
and asked to know where Nick was; that witness 

61 told the officer that he didn’t know where Nick was; 
that he told them he had not been there for four 

months; that the officers called him some names about five 
or six times, because he didn’t know where Nick was; that 
he went into the back room with the officers, who brought 
a hammer with them; that the lights were out and when re¬ 
quested to put the lights on, the officers stated “You are 
playing horses here’ ’; that the officer then called him more 
names; that they went out of the shop, the officer saying 
“Come on, let’s go down to the other joint”; witness stated 
that he did not tell Sergeant Letterman that the defendant 
was at 719; that he did not know the number of the house 
until he was called as a witness; that he did not know where 
the defendant was at that time; that he was employed to 
look after the cigar store at 737; that he was paid his sal¬ 
ary by Theodore Keart; that Theodore Keart was the same 
Theodore Keart who was in the witness room; that he re¬ 
called Officer Mostvn and the witness Lee coming into the 
store several days before; that he remembered they had 
a conversation with Theodore Keart, but that he did not 
hear the conversation; that Theodore Keart was the 
brother of the defendant. 

On cross-examination, witness stated that while he could 
not say positively that Officer Mostyn and Lee came on the 
9th of August, to the best of his recollection, it was on the 
9th of August ; that Theodore Keart said nothing to the 
witness about the two men; that he did not hear him say 
that they 'were all right, nor that one had been there be¬ 
fore ; that that was the first time he had seen the man Lee; 
that witness had been working for Theodore Keart for 
four months; that at no time, during the four months, w r as 
the defendant there; that he had known the defendant 
about two years; that he had met him on Ninth 

62 Street at the baseball games and places like that; 
that on August 15th, Sergeant Letterman came to 

737 Ninth Street and asked where the defendant was; that 
at that time he did not know anything about the other 
joint; that he did not know r what the defendant was do¬ 
ing; that the defendant never came to 737 Ninth Street 
to visit his brother, Theodore; that Sergeant Letterman 
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asked the witness who ran premises 737 and that witness 
told him Theodore Keart. On being interrogated by the 
court as to how he knew Theodore Keart was running it, 
the witness stated that he, the witness, was working for 
Theodore and that the license was there; and that the back 
room was vacant and unoccupied. 

I 

Theodore Keart: That he is twenty-six yea^s old and a 
brother to the defendant and that the defendant is twenty- 
three years old. 

Mr. Mostyn and Mr. Lee were asked to stand up for 
identification and when Mr. Lee arose, the following oc¬ 
curred: - 

Witness testified that he did not think he saw Mr. Lee 
in August. That during the month of Augiist, two men 
came to 737 Ninth Street and gave witness a Slip of paper 
and some monev; that it was a bet on a horse. That he 

•f 

was connected with premises 737 Ninth Street gnd had been 
for about five months; that it is a cigar stpre and that 
Mr. Geary was employed there. That durinig the month 
of August, 1928, the place was owned by a| man named 
Evans; that the witness worked for Evans and that he, the 
witness, paid Mr. Geary a salary of Fifteen ($15.00) dollars 
per week. That at no time during the four or five months 
the witness had charge of the place did the defendant 

63 have anything to do with it; that the defendant did 
not come into the place; that witness ! remembered 

when the defendant was arrested and that witness could 
not recall just how long prior to the defendant's arrest that 
the two men came into the store and gave hini the slip and 
money; that only one man gave him a slip and some money 
and that it was the short man, who gave him; the slip and 
money, meaning Mostyn. That the man Lee \vas with him 
at the time; that Lee did not give the witness any paper or 
money. That the man who gave him the slip and money 
told him that he wanted to place a bet and asked the wit¬ 
ness if he could make the bet for him; that thd witness told 
him he thought he could. That witness wept across the 
street to a tailor shop and called the Washington 

64 Post to see if the horse Contemplate iwas running 
and that he learned that the horse had been left at 

the post. That the bet was made a little aftdr one o’clock 
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and that he, the witness, took the bet of one dollar on the 
horse Contemplate in the first race at New York. 

On cross-examination, witness testified that the man Lee 
was with the other man and that he did not remember say¬ 
ing that he had not seen the man Lee; that he took the 
bet from the man with Lee, amounting to one dollar on the 
horse Contemplate at Saratoga. That he went to the ‘phone 
and called the Post and found that the horse was left at the 
post; that this was about ten minutes after he had received 
the money. That he did put the bet up with a certain man, 
whose name was Archie; that he did not know his last name; 
that he had placed bets with him before about two times, 
but did not know his last name; that he was not present in 
Court at the time of trial and that he does not know the 
man’s address. That his brother, the defendant, was not 
at that time located at 719 Ninth Street; that witness 
thought he was around at his mother’s on August 15th at 
about 4 o’clock, but did not know where he was. That the 
witness had not been in 719 before the 15th, but that he was 
there on the 15th at about 5 o’clock, after the police had 
been there. That he had been there once about a week be¬ 
fore. That the place was a club and that a pool table was 
there. That he saw no black jack table there and saw no 
telephone booth with three ‘phones in it. That he did not 
place any bets there and did not see his brother there. That 
there was no blackboard there and he could not remember 
whether or not there was a platform. That the doors were 
made of wood, but he did not know whether or not they were 
thick. That in order to get in, he pressed a button 
65 and the door opened. That there was a radio there 
when he was there, but it was not working. That he 
did not see a table with a notch cut in it and a bag hanging 
to it. That he did not know what a blackjack table was. 

Benjamin W. Miller: That lie is in the barber business 
and has a shop located at 726 Ninth Street, Northwest. 
That he is familiar with 737 Ninth Street, a cigar store. 
That for the past four or five months, he did business in 
the cigar store with a boy called Tedio. That the defendant 
then stood up and the witness stated that he did not know 
him, except by sight. That the witness had been doing 
business in the store with Theodore Keart. That he never 
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asked anyone to place a bet for him, although he does bet. 
That he never saw the defendant in premises 737 Ninth 
Street. That he had been in 719, which was!a club; that 
he saw a pool table there, but did not notice a blackboard or 
platform, or radio or booth with three or four j phones in it. 

At that time, counsel for the defendant offered in evi- 
dence the occupancy permit covering the second and third 
floors of premises 719 Ninth Street, which was in the name 
of the Ritz Social Club, stating that it was the! original and 
taken from the walls of the premises, on objection by the 
Government. The objection was sustained ind the jury 
was instructed to disregard anything said regarding the 
contents of the paper. 


Albert William Kojok: That he is a cigar Salesman and 
knows Theodore Keart; that he knows his I place, which 
is located at 737 Ninth Street, Northwest. That he had 
sold him goods. That witness was employed by 
66 Bailey & Claggett and that he, the witness, had some 
bills there; that there is just one cigajr store there. 
That the witness had delivered merchandise to 737 on fre- 

i 


quent occasions and that Theodore Keart paid for them 


On cross-examination, witness stated that lje knew Theo¬ 
dore Keart; that he is not related to him and! did not know 
the defendant, but had heard of him. That he had been to 
premises 737 twice a week and never saw the defendant 
there. That he never saw the defendant at premises 719; 
that he had never been there and did not sfell any cigars 
there. ! 


Thereupon, Sergeant Letterman was recalled and on be¬ 
ing shown the paper purporting to be an occupancy permit, 
he was asked if he had seen it before and stated that he saw 
a paper similar to that, but could not say that it was the 
same paper or not, but would not say that it was not. 


Officer Burke was recalled and shown the p^per, but could 
not identify it. 

• i 

Officer McCarran was recalled and shown the paper and 
stated that he had not seen the paper beforej 


i 
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Nicholas Keart: That lie is twenty-three years of age 
and in business with his mother, the business being a lunch 
room located at Eleventh and G Streets, Northwest. That 
he was handed the paper being the same paper purporting 
to be an occupancy permit and stated that he saw it on 
August 15th in the hands of Sergeant Letterman and that 
they had a conversation regarding it. The paper was then 
read in evidence, being Certificate of Occupancy from the 
Office of the Engineer Commissioner, Building In- 
67 pection Division, dated June 20, 1928, granting to 
the Ritz Social Club the use of the second and third 
floors of premises 719 Ninth Street, Northwest, as a social 
club. Thereupon the following occurred: 

“Mr. Whelan: If your Honor please, the certificate of 
occupancy having been admitted in evidence, I now offer 
the charter of the Ritz Social Club which designates the 
same members, the same premises as the certificate of 
occupancy. 

The Court: For what purpose? 

Mr. Whelan: To show who was the lessee, who was run¬ 
ning the place, particularly the second and third floors. 

The Court: Where is the lease? 

Mr. Whelan: I thought the government might produce 
that. 

The Court: I know; but you are constantly making these 
statements to show that the club was the lessee. We have 
not seen the lease. Let us see the lease. 

Mr. Whelan: First, we do not know whether there is a 
lease or not. 

The Court: No; but you said they are the lessee. 

Mr. Whelan: The District government said that. The 
occupancy permit shows that. 

The Court: You said there was a lease. 

Mr. Whelaii: Oh, I beg your Honor’s pardon; I said no 
such thing, that there was a lease. 

The Court: I do not know whether it is worth while to 
go back to the record. You spoke about the lessee. 

Mr. Whelan: The occupancy permit states “lessee or 
owner.’’ 
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The Court: That does not prove a single thing except 
that it was represented to the Building Inspector 

68 that so and so was the lessee. That is $l\ it proves. 
It does not prove that there was any i lease at all. 

It does not prove anything except that the certificate was 
issued to somebody who w r as supposed to be the lessee. 
Let us go ahead. 

Mr. Whelan: What I want to show is who those some¬ 
bodies are in charge of the premises, because the Recorder 
of Deeds ’ office issued a charter, and the Building Inspector 
issued an occupancy permit. 

The Court: Produce the lease. 

Mr. Whelan: I very respectfully note an exception, and 
take exception particularly to your Honor’s asking the de¬ 
fendant to produce anything in this case. 

The Court: I respectfully ask counsel not to say that 
there is something in the lease and then say he takes an ex¬ 
ception. 

Mr. Whelan: I very respectfully differ with your Honor. 
The record does not show that I said there was a lease in 
this case. 

The Court: Mr. Reporter, read what Mr. "V^helan said. 
The Reporter (reading): “If your Honor please, the 
certificate of occupancy having been admitted in evidence, 
I now offer the charter of the Ritz Social Club which desig¬ 
nates the same members, the same premises as the certifi¬ 
cate of occupancy.” 

Mr. Whelan: The charter will show as this occupancy 
permit shows. I did not say there was a lease. Both docu¬ 
ments show who the lessee is. 

The Court: Of course you did not say that there was a 
lease; but if there is a lessee there is a lease. That is 

69 all I was concerned with. The certificate of occu¬ 
pancy merely proves that the person to whom it is 

issued or the club to which it is issued has the right to oc¬ 
cupy. The certificate of incorporation says something about 
719 Ninth Street; but if there is a lease of these premises 
and you want to show that there is a lease, produce it. 
Otherwise, I will tell the jury that those things do not mean 
anything except what they purport on theiii face to show. 
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Mr. Whelan: Then we object to your Honor’s making 
that statement in the presence of the jury, and note an ex¬ 
ception. 

The Court: I am going to tell the jury that; so you can 
take an exception if you want to. 

Mr. Whelan: But I want the record to show, if your 
Honor please, that I object. My idea is that these two 
documents would certainly be government documents stat¬ 
ing who the lessee was and would certainly be the best evi¬ 
dence of whether or not there was a lessee and who he was. 

The Court: In the first place, the charter is not a govern¬ 
ment document in any sense of the word, or even a Dis¬ 
trict government document. It is a certified copy of a 
paper that is privately filed over here in the Recorder of 
Deeds’ office as required by law. It is a private thing. It 
is merely on file. Neither the Recorder of Deeds nor any¬ 
body else has to pay the slightest attention to any state¬ 
ment of fact in there. It can be contradicted at any time 
anybody w T ants to contradict it. So much for that. To 
repeat what I said about the certificate of occupancy, they 
go down, I presume, to the building and say, “We are the 
lessees of the building,” and on that statement they are 
issued such a thing as that. Anybody might be the lessee 
of the building. But this court is not going to take 
70 as a matter of evidence a statement in a certificate 
of occupancy that John Smith is the lessee of certain 
premises, simply because he has issued to him a certificate 
of occupancy and therefore he may lawfully, so far as the 
certificate is concerned, so far as permission is necessary, 
occupy these premises. That is all I have to say about it 
and that is all I am going to say. 

Mr. Whelan: I note an exception to what your Honor 
has said, and I particularly state to your Honor that it 
is not a private procedure at all. The Recorder of Deeds 
is a public office and anybody can go in there and see what 
is on record. 

The Court: All right. You may take exception to what 
I said.” 

The witness then testified that he was arrested at 719 
Ninth Street at about four o’clock. That a week or month 
prior thereto he had not been in premises 737 Ninth Street 
at any time, day or night; that he was not there at any time 



NICK KEART VS. UNITED STATES. 


53 


on August 9th and did not accept any money, or bet, on a 
horse race from Officer Mostyn and a man napaed Lee, who 
previously testified. That he had never before seen Lee 
or Mostyn. That he w.as a charter member of the Ritz 
Social Club and an organizer of the Ritz Social Club. Wit¬ 
ness then testified that he was a member of'the club, but 
did not know who the organizers were, but would know if he 
saw the charter; that his name was not on the charter. 
That he went to premises 719 Ninth Street tjhe day of his 
arrest about a half hour prior to the arrest; ;that while he 
was there, he received information that the police had a 
warrant for him. That he was mingling in the crowd when 
there was loud banging on the door and someone hollered 
that the police were there. That a fellow at the 
71 door told the defendant that they had a warrant for 
him. That about that time, Officer Letterman called 
for Nick. That witness walked over to the officer and the 
officer stated that he had a warrant for witness for accept¬ 
ing a bet at 737 Ninth Street. The witness j stated to the 
officer that he, the witness, had nothing to j do with 737. 
That the officer told witness that they, the | officers, were 
holding him responsible and that the witness then replied 
“Well, it is up to you.” That the officers jtook him, the 
witness, into a little room and asked him if hp, the witness, 
had taken a bet from Officer Mostyn; that witness denied 
this. That Sergeant Letterman then stated that Officer 
Mostyn had sworn to a warrant that the witness had taken 
a bet from him at 737 Ninth Street; that the witness stated 
that he was wrong; that Officer Mostyn had h|e, the witness, 
mistaken for his brother. That after some argument, Ser¬ 
geant Letterman stated that they believed jthe defendant 
and that he w T as not the one. That the Sergeant then 
pulled down the occupancy permit from the Wall and stated 
“This shows me that it 'wasn’t you.’ 7 He stated that the 
occupancy permit showed to the officer that the witness 
was at 719 and not running 737. The witness then told 
the officer that he had nothing to do with 719 either; that 
he was only one of the players up there and that he goes 
there once in a while to look around and make a bet; that 
witness was then placed under arrest. Witness stated that 
the Sergeant told him that his, the defendant’s name, was 
on the paper, but when he tried to explain if the officer re- 
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fused to let him. That when he got to the police station, 
he tried to have a conversation with Sergeant Letterman, 
but could not do so. That he had made bets in that place 
two or three times and was listed as a member; that the 
bets he made were on horses. That he, at no time, 

72 saw anyone play black jack in the premises; that he 
knows what black jack is; that he had seen others 

playing cards and shooting pool. That the club was to give 
a social entertainment the week following the day of the 
raid. That he had no interest in any gambling there, 
except his own bets; that the men who took the bets were 
not located in any particular place, but were scattered 
around among the crowds and there were several different 
ones on different days and that some of them came in from 
the street to take these bets. 

On cross-examination witness stated that he could not 
remember when he joined the club, but that it was about a 
month prior to the raid. That he paid a dollar member¬ 
ship fee. That he had no understanding what the member¬ 
ship fee entitled him to; that he went to join the club with a 
friend and that he was not told of any particular advantages 
attached to the club, but just gave his dollar and got a mem¬ 
bership card and he, the witness, identified a card which 
was handed to him, as one similar to the membership card 
he received. That the card was necessary in order to get 
in. That no initiation had ever been given to the witness 
and that Pinochle was the only card game witness saw 
played there. That he saw people betting on horse races, 
but did not notice a booth there on account of the crowd— 
there being about fifty people there. That he did not know 
what they were doing, but did know what he was doing and 
that so far as he knew, they were all members of the club 
and had paid their dollar. That he paid his dollar to a man 
at the desk, bht did not know his name; that he never saw 
the man before and has not seen him since, but that the man 
was there the day of the raid. That he did not know 
whether his brother belonged to the club, or not. 

73 That he did not pay any particular attention to the 
doors on the first and second landing, but that he 

went through two doors; that he had been to this place 
about two or three times before this date and noticed that 
the doors vrere rather thick; that you had to wait before 
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going in until somebody snapped the lock; that you then 
went to the next floor to a door with a peep hole in it and 
someone looked out before you were admitted. So far as 
witness knew it was not a secret society and! so far as he 
knew, it was not doing anything in violatioh of the law. 
That witness did not know whether or not the police seized 
any cards or papers; that he did not see any cards taken 
off of the table; that he did not see them take any slips nor 
gather up anything. That witness saw them take every¬ 
body in the place to the station house. That he did not 
know of any other members of the club being present in 
Court; that he did not give the names of any other members 
to his attorney. That he did not like to say if he knew other 
members of the club; that he was not ashamed of them. 
That besides himself, he knew his friend who had taken him 
up there, George Stevenson, who is out of towfl; that George 
Stevenson is the only man he knew at the club. That he 
was in the lunch room business with his mother and spends 
from six in the morning until three in the afternoon at the 
lunch room. That it was after three when lie went to the 
place and that he placed a bet on that date, but did not re¬ 
member the name of the horse nor the amount of the bet, 
nor the party with whom he bet; that he did npt bet with the 
same man every time. On being asked if the plub had some¬ 
one responsible for the bets, he stated that it looked like 
everybody thought that everybody up there was responsible. 
That he did not know if the club had a president and that all 
he knew about the officers of the club whs on the char- 
74 ter, but that he did not know who was jthe president; 

that he did not know if his brother belonged to the 
club; that his brother was never there when he was there. 
That he has been in the lunch room business fbr ten vears at 

V 

the same place. That his mother had been there for eight¬ 
een or twenty years and that he, the witness, had no other 
occupation. That he had quite a lengthy conversation with 
Sergeant Letterman when he came there; that he did not 
tell Sergeant Letterman that he previously had run 737 
Ninth Street; but that he told him he had not been there in 
the last five or six months. Witness denied tilling Sergeant 
Letterman that he had been there off and on at different 
times. That he did not see anyone else make any bets on 
horse races, because he was not paying attention to anyone 
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else, but that he, the witness, made two or three bets. That 
he does not play pinochle, but does play rummy. On being 
shown a deck of cards and on being asked whether or not it 
was a pinochle deck, witness stated that they would take 
two or three decks and put them together to play pinochle; 
that he did not know there was such a thing as a strict 
pinochle deck. On being shown a slip on which appeared 
“Pretty Rose, 2-3/ 7 witness stated that he did not know 
what that means; that he bet on horse races, but that he did 
not bet like that; that he bet to win and did not bet to place 
or show. That from his experience, he thought the slip 
meant two dollars to show. The witness thereupon identi¬ 
fied two or three other similar slips and stated what he 
thought they represented. That his brother had no con¬ 
nection with the lunch room, whereupon the following oc¬ 
curred : 

“Q. Your name is Nicholas Keart? A. Yes. 

Q. You are the same Nicholas Keart who, on the 27th day 
of January of this year, was convicted of gaming, 
75 in the police court, and fined $100? A. I was never 
fined. 

Q. Yes or no. Were you? A. Sir? 

Q. You were not fined. Were you convicted? A. No, 
sir; I don 7 t think I was convicted; I am not sure. 

Q. Will you deny that you were convicted in the police 
court in January for gaming? A. I don’t think I was. 

Q. What is your best recollection on that? A. I don’t 
know, sir. 

Q. What do you mean wdien you say you don’t think? 
A. I don’t know. 

Q. Did youj pay a fine? A. Not to my recollection. I 
don’t know, sir. 

Q. You don’t knovr? A. No, sir. 

Mr. Collins: Sergeant Letterman, will you stand up ? 

(Sergeant Letterman arose.) 

By Mr. Collins: 

Q. Is it not a fact that in a case in which he arrested you, 
on January 27,1928, you vrere convicted in the police court 
and fine- $100? A. Not that I know of, sir. 
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Q. What transpired in that case? A. I don’t know. 

Q. You were arrested, were you not? j 

Mr. Whelan: I object to that. Let him produce the rec¬ 
ord. He cannot ask him what transpired, j 

Mr. Collins: He seems to have some doubf about it. He 
seems to have some question in his mind. HJe doesn’t know 
whether he was or was not. 

The Court: The witness, as I surmised, Seemed a little 
doubtful about what had happened. On proper cross-exami¬ 
nation you can find out from him, if you can^ what did hap¬ 
pen. Of course I do not know what happened. 

76 Mr. Whelan: I do not know, eithejr, but I submit 
that the records will show to Mr. Collins. 

The Court: Mr. Collins does not have tq go to the rec¬ 
ords, but perhaps it is better to have them. Nevertheless, 
the question now is whether this is proper cross-examina¬ 
tion. I rather think it is. 

Mr. Whelan: I submit that he has answered the question 
and I submit that any further questioning I am going to 
object to, and I object to the question thus far and note an 
exception and ask your Honor to withdraw ja juror because 
of the misconduct of the District Attorney in asking the 
question and in having Sergeant Letterman; stand up in the 
court. I 

The Court: I will tell the jury that if he!was merely ar¬ 
rested they should disregard the testimony^ of course. 

i 

By Mr. Collins: j 

Q. Do you recollect being in the police court in January 
on a charge of gaming? A. I recollect-1 

Mr. Whelan: I object to the question, and ask to with¬ 
draw a juror for the misconduct of the District Attorney in 
asking the question. j 

The Court: I deny the motion. 

Mr. Whelan: Exception. 

The Court: If a conviction is not showjn I will tell the 
jury that the mere fact that a man is arrested for some¬ 
thing makes not the slightest different- in the world. 

Mr. Whelan: I still want my exception, and I renew my 
motion to withdraw. 

i 

The Court: You can renew your motion afterwards. 
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By Mr. Collins: 

Q. You do recollect being in the police court in 

77 January? A. I don’t know, sir, to tell you the 

truth. 

Q. Have you any recollection about it at all? A. No, sir. 
I know—I am not sure. 

Q. What do you mean, you are not sure? A. I am not 
sure of the date. 

Q. If I suggest to you that it was a case in which Ser¬ 
geant Letterman and Officer Cox were the officers, does that 
help you? A. No, sir. 

The Court: What was the month, Mr. Collins? 

Mr. Collins: January 27, 1928. 

The Court: Any time in January of 1928 were you con¬ 
victed of gaming in the police court ? 

The Witness: Not to the best of my knowledge, your 
Honor. 

The Court: At any time last winter were you convicted? 
The Witness: No, sir, not to my knowledge. 

By Mr. Whelan: 

Q. Were you arrested on the charge? A. Yes, sir. 

Mr. Collins: I did not ask him whether he was arrested 
or not. I asked him whether he was convicted. That is all 
I care to ask. 

Mr. Whelan: That is our case, if your Honor please. 

Mr. Collins: If your Honor please, I do not propose to 
offer any rebuttal. 

Mr. Whelan: If your Honor please, no conviction having 
been shown by the prosecutor, I will ask your Honor to tell 
this jury that they are not to take into consideration that 
line of questions. 

The Court: I shall tell the jury’ that the mere fact 

78 that a person is arrested- 

Mr. Collins: Just a minute, if your Honor please. 
I do not think that is just the proper thing to do, because 
this man was asked whether he was convicted and he said 
he did not know. He didn’t say he was not; he said he 
didn’t know. 
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The Court: In order that there shall be ;no such thing 
made use of here, a conviction must be proved. He says he 
was arrested. The fact that he was arrested is of no sig¬ 
nificance at all to the jury and they are to disregard that 
fact. 

Mr. Whelan: If your Honor please, I renew for the pur¬ 
poses of the record each and every motion that I have here¬ 
tofore made. 

The Court: The same ruling as to each, and you have an 
exception .’’ 

Thereupon both sides rested and the Court gave to the 
jury the following instruction: ! 

i 

i 

“Charge to the Jury. 

The Court (Mr. Chief Justice McCoy) : Gentlemen of the 
jury, you must presume the innocence of; the defendant 
until, if at all, you shall, on consideration! of all the evi¬ 
dence in the case, become satisfied beyond a reasonable 
doubt of his guilt. If you became so satisfied, then the pre¬ 
sumption disappears; but you must be satisfied beyond a 
reasonable doubt of the guilt of the defendant. If you are 
not, the burden of proof being on the government to satisfy 
you beyond a reasonable doubt, the reasonable doubt would 
entitle the defendant to an acquittal. 

There are, as you have already been toldj eight counts in 
this indictment. Grouping them vei^y broadly—and 
79 I will come to a closer grouping in a minute—the 
first four counts relate to the game Jcnown as black¬ 
jack, and the last four counts in the indictment relate to 
the kind of gambling that consists in betting on horse races. 

Except for those differences, that is, the difference be¬ 
tween black-jack and horse racing, the first' four counts are 
identical with the last four counts; that is,| one is the same 
as five and two is the same as six and three is the same as 
seven and four is the same as eight, with the exception that 
the first four, as I say, relate to black-jack and the second 
four relate to betting on horse races. 

First let me read you a statutory definition in connection 
with this matter. It is a section of the Code. What is a 
gaming table? 
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“All games, devices or contrivances at which money or 
any other thing shall be bet or wagered shall be deemed a 
gaming table within the meaning of these sections.’’ 

So a gaming table may be set up, and that would be liter¬ 
ally a gaming table; but another sort of a device might 
be set up for gambling, and still the jury might consider 
it a gaming table. 

So in connection with the evidence in this case anv kind 

* 

of a device used for gaming will answer the definition of a 
gaming table; and it goes without saying that a gaming 
table itself will answer the definition of the statute. 

The first count, briefly stated, alleges that this defendant 
set up and kept a gaming table for the purpose of gambling 
at black-jack. 

“Set up and kept.” The statute says that whoever sets 
up or keeps, etc. The indictment says that this defendant 
did both. It is not necessary that the government 
80 should prove that this defendant set up and kept. 

Maybe it has proved that the defendant did both. 
But if it has proved that the defendant did either one of 
those things—either set up or kept a gaming table—that 
would be sufficient proof of that which is required by the 
statute to be proved. 

The second count of the indictment says, “set up and 
kept a gaming device.” I have just told you what that is, 
A gaming device is called a gaming table within the statute, 
but it may be anything else; that is to say, a table for play¬ 
ing black-jack would be, if used for a gambling purpose, 
if set up or kept for a gambling purpose, a gaming table 
and a gaming device. 

The third count in the indictment says that the defendant 
set up and kept a place for the purpose of gaming. If he 
did either or both of those things he violated the statute. 

I call your attention in that connection to the fact that 
it was not necessary that the government should establish 
that this defendant was the lessee of these premises or the 
owner of these premises. If he was in charge of those 
premises up there on the second or third floor, whichever it 
was, and if there being in charge and in control, the prem¬ 
ises were set up and kept as a place for gaming, no matter 
who the lessee or the owner was, if he was in control, then 
the statutory definition would have been satisfied by the 
proof. 
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And that is equally true in regard to the fourth count of 
the indictment which alleges in substance that the defendant 
permitted to be set up and used a certain gaining table in 
a place in his possession or under his control for the pur¬ 
pose of being used for gambling, black-jack. 

81 I say again, in regard to the fourth count of the 
indictment, it makes no difference whether the de¬ 
fendant was the lessee; it makes no difference whether he 
was the owner, if he was in control and permitted what 
was set up there, using the words “set up” to mean what 
was there, for gambling, playing black-jack, for money 
or stakes—that is the proof in the case of gambling—the 
statutory definition would have been satisfied: 

I do not say that the proof leads you to that conclusion 
or not. That is for you to say. 

I shall not repeat in regard to the fifth, sixth, seventh 
and eighth counts of the indictment what I have been say¬ 
ing, because, as I say, they are identical except as to the 
kind of gambling alleged to have been contemplated, which 
was betting upon horse races. j 

In what I have been saying to you I have been talking 
about what is said to have taken place at 719 9th Street. 

There is other evidence in the case, and! that evidence 
is to the effect that this defendant placed d bet with Lee 
and Mostyn at 737 9th Street. 

If you are satisfied beyond a reasonable j doubt that ne 
did that, then that would justify a conviction! under the 5th, 
6th, 7th and 8th counts of the indictment. j 

You will find in the indictment it says that on the 15th 
day of August, 1928, and continuously from that day to 
the day of the finding of the indictment, i the defendant 
feloniously and unlawfully did certain things. 

It is the law that a date like that need no^ be specifically 
proved. 

So if you are satisfied beyond a reasonable doubt that 
this defendant, at any time prior to the 15th day of 

82 August, 1928, and within a year previously, did any 
of these things, regardless of August 15th, the law 

would permit conviction upon the doing of any one of those 
things, although it may have been before the 15th of August, 
provided, of course, the evidence is here to Satisfy you that 
it was done; and there need not be any proof that after 
the 15th of August—it says continuously up to the finding 
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of the indictment—there does not need to be any proof that 
after the 15th of August any such thing was done by the 
defendant as the indictment alleges that he did do. 

Mr. Whelan: I just want to make one observation, if 
your Honor please. I do not think there was any evidence 
that the defendant placed a bet. I understand you to say 
that the defendant placed a bet at 737 9th Street. 

Mr. Collins: I think your Honor meant to say “took a 
bet”. 

The Court: Whatever you please. The jury knows what 
I mean. I do not know whether you place a bet or take it, 
but if what these two witnesses said took place there is true, 
then you may find him guilty under the last four counts.” 

A verdict of guilty as charged was returned by the jury 
and counsel for the defendant gave timely and appropriate 
notice of his intention to apply to the Court of Appeals for 
a Writ of Error. 

And the Court hereby certifies that the foregoing is a 
substance of the evidence upon the questions to which ex¬ 
ceptions were duly noted, upon which the jury rendered a 
verdict of guilty. 

83 The defendant now tenders this, his Bill of Ex¬ 
ceptions herein and prays that the same be signed 

and sealed, enrolled and made a part of the record in this 
case, nunc pro tunc, this 26th day of February, A. D. 1929, 
which is accordingly done. 

WALTER I. McCOY, 

Chief Justice, Supreme Court D. C. 

Approved: 

WALTER M. SHEA, 

Asst. U. S. Atty. 

84 [Endorsed:] Criminal. Number 47351. United 
States v. Nick Keart, alias Nicholas Keart. Bill of 

exceptions. Cost bond filed Dec. 5,1928. Whelan & 0 'Con¬ 
nell, Attorneys. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4931. Nick Keart, otherwise known as Nicholas Keart, 
appellant, vs. United States. Court of Appeals, District of 
Columbia. Filed Feb. 28, 1929. Henry W. Hodges, Clerk. 
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FACTS 


It appears that Officer James A. Mostyn and Joseph 

J. Lee, a chauffeur, on or about the 9th of August, 1928, 
made or attempted to make a bet upon a horse c ‘ Con¬ 
template’ ’ entered in a race on the tracks at Saratoga. 


1 



They claim that this wager was laid in a cigar store at 
737 Ninth Street with the defendant Nicholas Keart, in 
the presence of Richard Geary who, at the time, was 
in charge of this place. Geary states that the alleged 
transaction occurred at the time mentioned; that the 
offer to bet upon this horse race was made not to 
Nicholas Keart but to the brother of the appellant 
who was about the same age as Nicholas and closely 
resembled him. This brother, Theodore Keart, states 
that he was in charge of this cigar store, that the of¬ 
fer was made to him and not to his brother who was 
not present at the time, and had no knowledge of or 
connection with the affair whatsoever. Geary, who was 
in the employ of Theodore Keart, corroborated this 

statement in full. Mostvn made an affidavit which 

* 

was subscribed to by R. B. Gott, Deputy Clerk of the 
Police Court of the District of Columbia, to the effect 
that he had made a bet with one Nicholas Keart. It 
is claimed a warrant was issued upon this information, 
the warrant however, is not in evidence in this case, 
and thereafter on the 15th of August, officers William 
F. Burke, George C. McCarran and Oscar J. Letter- 
man, in an effort to apprehend the appellant, pro¬ 
ceeded to the cigar store at 737 Ninth Street and hav¬ 
ing failed to find him there, sought him at 719 Ninth 
Street. 


These officers state that the latter place was 
equipped with heavy doors, several inches in thickness, 
provided with peep holes and automatically operated, 
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they however, succeeded in entering the place without 
recourse to violence. 

j 

They all state that they found in this latter place 
a large room, upon one wall of which was an illumi¬ 
nated black board upon which was written the names 
of horses, that the board was partially erased nothing 
else being visible; that this room was littered with 
scraps of paper and provided with telephones, and a 
radio over which they heard reports from ra^es. They 
also found pool tables and one long table with a semi¬ 
circular opening cut in one side of it. This 1 table, it 
is claimed, could be used for the purpose of playing a 
card game known as “Blackjack.” 

There were about fifty people in the place at the 
time the officers entered but none of the occupants 
with the exception of Nicholas Keart wej*e appre¬ 
hended or charged with any offense. These Officers do 
not claim to have seen or heard anything in this place 
indicating that bets were being made on hny horse 
race or that any gambling was being done at! the time. 
The arresting officer and those with him all state that 
the appellant being present, was apprehended because 
of the alleged bet made on the 9th of August at 737 
Ninth Street and not by reason of anything said or 
done by the appellant or anybody else in !the place 
where he was found. The officers claim that Keart, 
after his apprehension, admitted that he was; in charge 
of the place. They also admit however, that he showed 
them a certificate of occupancy from the office of the 
Engineering Commissioner granting to the Ritz So¬ 
cial Club, the use of the second and third floors of the 


! 


premises oil 719 Ninth Street. Keart claims that at 
this time he told the officers that when an attempt 
had been made to bet on any horse race at 737 Ninth 
Street on the 9th of August or any other time, that 
he was not at the place and never had any such trans¬ 
action with Mostyn or Lee. 


ERROR IN REFUSING DIRECTED VERDICT 

The Court erred in refusing appellant’s motion for 
a directed verdict on the first four counts of the indict¬ 
ment. 

The indictment is in eight counts, the first four 
counts charge the keeping, maintaining and operating 
a gaming table in a building or premises in which 
gaming was permitted. 

The appellant was entitled to the directed verdict 
requested since there is in this record no proof what¬ 
soever that any gaming of any kind was conducted 
either at 737 or 719 Ninth Street, the two places in 
question, or that Nicholas Keart ever used such 
premises for the purpose of gaming; or that he ever 
admitted operating any table or any other device for 
any such purpose. Eliminating from this record the 
question of wagers upon horse races and the operation 
of a pool room, there is absolutely no proof of any 
kind to sustain the charge of any violation of Section 
865 of the District Code. 

Such charge is categorically denied by the appell- 
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ant and an analysis of the testimony abundantly 
shows that he is sustained in this by the officers them¬ 
selves. 

i 

It is not claimed that the place in which this bet 
is alleged to be made was a pool room or a gambling 
house. It consisted of a cigar store with a vacant 
room behind it, both places being open to the public 
generally. The District Attorney in the trial of this 
case made no charge that gambling was conducted at 
this place. | 

i 

i 

“As a matter of fact,” said the district attor¬ 
ney, “the only reason the Government offered evi¬ 
dence as to 737 was to support the succeeding pro¬ 
ceedings. We make all our case on all the counts 
of this indictment on 719 Ninth Street.” | (Record 
p. 43.) 

I 

This charge of gaming is predicated solely upon the 
fact that one table was found in 719 Ninth Street with 

i 

a semi-circle opening cut out on the long sid£. There 
is no evidence that such a table is essential or neces¬ 
sary to the playing of this game or that such table was 
designed solely for that purpose or that a talkie of this 
kind could not be put to any of the innumerable pur¬ 
poses for which tables are used. When the officers 
entered, this place was occupied by about fifty people, 
nobody was seen at or around this table, no game of 
Black Jack or any other game was played on it; no 
money or any other thing of value was up and the offi¬ 
cers admit they saw no evidence of a card game or 
any other game being played on this table jor gamb¬ 
ling being conducted any where or by anybbdy or of 
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any gaming being conducted there or any where else 
by any of the occupants. This contention is abund¬ 
antly sustained by a brief analysis of the testimony. 

James A. Mostvn, Record p. 16:—states: 

44 That the elderly gentleman was standing at 
the door of the place, which was a cigar store; 
that in the front part of it there was a counter, 
a place where they kept soft drinks, and a parti¬ 
tion with a back room, in which there was a small 
table and drop light, a couple of telephones, and 
a pair of head telephones. Witness further testi¬ 
fied that he did not see any one else make any 
bets nor do any gambling and that he did not see 
any blackjack table in that place.” 

William F. Burke says, Record p. 26: 

“He went to premises 737 Ninth Street, North¬ 
west, on August 11th, about 4 P. M., in search 
of the defendant; * * that when he went to 737 
which is a cigar store in front with a large room 
in the back, they found it open and occupied by 
one man,” 

William F. Burke (p. 28): 

“In describing the table, the witness stated that 
the place that was cut in the table, was on the long 
side of the table, opposite the center, that he did 
not see any thing on the table.” 

Having stated (p. 29) that such tables were com¬ 
monly called black tables, on cross examination (Rec. 
p. 30.) 


“Witness testified that it would be possible to 
play a game of blackjack with a deck of cards 
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on any hind of a table; that he did not see any 
black jack being played on the premises; and 
that he could not identify the cards that came 
from premises 719 Ninth Street; that he never 
saw, from the 15th day of August or a month or 
two thereafter, any blackjack games on either 
premises 719 Ninth Street or 739 Ninth Street. 
* * that the table he referred to was set up and 
there were no cards on it when he saw it and there 
was no one sitting around the table at the time 
he saw it. 

I 

GEORGE C. McCARRON (Rec. p. 33) said: 

After stating that the table in 719 Ninth Sftreet was 
known as a blackjack table and that he saw some ordi¬ 
nary playing cards on it, on cross examination (p. 
35) stated: 

“ Witness further stated that he saw qio gamb¬ 
ling that he saw no money on any table or any 
place else.” 

Oscar J. Letterman, (Rec. p. 36.) 

6 ‘In describing the table referred to as a black¬ 
jack table witness stated that the table was an 
arch shape table with a canvass coverinig over it, 
that the canvass covering was lined outJ; that he 
was familiar with the game of black jack.” 

On cross examination (R. p. 37): 

“The witness testified that no special hind of 
table was necessary to play blackjack, but that it 
could be played on the floor; that the table had 
nothing to do with it, and that no special kind of 
table was necessary; that it was more convenient 
for the reason that one can sit down in a chair 
and they are more at ease than they would be on 
the floor.” I 


i 
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JURY IMPROPERLY QUALIFIED 


The Fourth Amendment to the Constitution pro¬ 
vides that “In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by 
an impartial jury * * * 

In order that an impartial jury may be obtained, 
the defendant has always had the right to examine 
the jurors on their voir dire, either by interrogating 
them directly or through the court. 

At the very outset of this case, counsel for the Gov¬ 
ernment asked leave of court to read a list of names 
to the prospective jurors to determine whether or not 
any of the jurors were acquainted with any of the peo¬ 
ple whose names were on the list. At that time, coun¬ 
sel for the defendant objected and stated to the court 
that the list of names was the same list which was read 
before the same panel jurors, which tried a case of the 
exact nature of the one on trial the dav before, and the 
list included the name of the defendant. On the prior 
occasion as well as on the occasion of this trial, the Dis¬ 
trict Attorney stated that the names of the men he was 
about to read were well-known gamblers, and not only 
did he read the name of this defendant on the prior 
occasion in a gambling case, but again read it on this 
particular occasion, all of which was done over the ob¬ 
jection of the defendant. 

After the reading of the list of names, one juror 
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stated that he knew one of the men whose naknes had 
been called and that it would affect his verdict. Over 
the objection of the defendant, and without further ex¬ 
amination, the court excused that juror for cahse. This 
court, in 21 Supreme Court, D. C. 456 (1893), in the 
case of United States vs. Barber, said: ; 

' j 

i 

“The almost universal test proposed to ascer¬ 
tain whether the juror entertains a bias or preju¬ 
dice against the prisoner is to inquire whether he 
has formed or expressed an opinion as to his guilt 
or innocense. To remain satisfied with his cate¬ 
gorical reply, whether in the affirmative; or nega¬ 
tive, in a case that has attracted general atten¬ 
tion, might do injustice to the prisoner, ior to the 
government * * * * . The duty of the examining 
authority, instead of ceasing when the citizen, in 
either case, has made his general claim to exemp¬ 
tion, may more properly be said to have then 
really begun. ’ ’ ! 

i 

i 

It is submitted that the court erred in excusing the 
juror for cause, but he should have made an! examina¬ 
tion of the juror to determine whether or not the man 
the juror knew was the same man whose name had 
been called. 

It is contended by the defendant that the' only pur¬ 
pose in calling the names was for the purpose of 
prejudicing the jury against the defendant. Two 
other jurors stated they knew men whose names had 
been called and were likewise discharged j for cause 
over the objection of the defendant, without any in¬ 
terrogation on the part of the court. The court as¬ 
sumed to conduct the interrogation of the jurors 


! 

i 

i 


i 

i 


on their voir dire, but made no effort to determine the 
nature of their acquaintance with the men whose names 
were read, whether or not the men they knew were 
the same referred to by the District Attornev, or in 
what manner their acquaintance would affect their 
verdict. 

While it is true that the examination of prospective 
jurors and the scope of the examination is well within 
the discretion of the Trial Justice, it is respectfully 
submitted that the law as laid down in the case of 
United States vs. Reynolds, 98 U. S. 145, should have 
been the test applied. In that case, the court said: 

“It must be made clearly to appear that upon 
the evidence the court ought to have found the 
juror had formed such an opinion that he could 
not in law be deemed impartial. The case must 
be one in which it is manifest the law left nothing 
to the conscience or discretion of the court.’’ 

In the instant case, the juror determined whether 
or not he could give a fair and impartial verdict, and 
not the court. 

Horton v. United States, 15 App. D. 0. 310; 

Connors v. United States, 158 U. S. 408; 

Howgate vs. United States, 7 App. D. C. 27. 

Counsel for the defendant asked leave of court to 
examine the jurors directly on their voir dire, and also 
asked leave of court to permit the defendant to ex¬ 
amine them directly, which was denied, and it is re¬ 
spectfully urged that the court erred in that in doing 
so he denied the defendant a substantial common law 


10 


right, and it was discriminatory against the defend¬ 
ant for the reason that the court, in its examination 
of the jurors, did not probe them sufficiently to deter¬ 
mine whether or not they could be fair and impartial 
jurors. 


i 

It is further urged that the court erred iu permit¬ 
ting the District Attorney to read the list Of names 
to the jury in the manner in which he did, Ithe only 
reason for doing so being that the men who^e names 
were called were alleged gamblers. There was no 
showing made and no contention on the part of the 
Government that any of the parties whose names were 
read had anything to do with the charge for which 
the defendant was being tried, that they knew anything 
about it, or that the mere fact that the prospective 
juror might know someone of them would reader him 
incompetent to serve. That it was done solely for the 
purpose of prejudicing the jury, is apparent from the 
fact that the defendant’s name, without any cause 
whatsoever, was read out before the same panel of 
jurors on the day before, when other defendants were 
on trial for gambling charges, and at that time the in¬ 
clusion of the defendant’s name with the alleged gam¬ 
blers, could not help but leave the impressioh that he 
was also a gambler; and then to put the defendant on 
trial the following day and before the same panel and 
again read his name with the long list of alleged gam¬ 
blers could not do otherwise than to deprive the de¬ 
fendant of a fair and impartial trial, which is guaran¬ 
teed him under the Constitution of the United States. 

I 
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“The Supreme Court of the United States has 
never defined clearly and completely the scope to 
which patties may properly demand that the trial 
court take, or that they be permitted to take, voir 
dire examinations of jurors with a view to the re¬ 
jection of some or all of them. That court has 
stated without equivocation in the case of Pointer 
v. United States, 151 U. S. 396, that there is an 
essential right to ‘an opportunity to participate 
in the examination to such extent as was necessarv 
to ascertain whether any of them were liable to 
objection for cause 7 (although such examination 
preceding challenge is clearly at variance from 
the settled English practice); and also ‘an op¬ 
portunity * * * for such inspection and examina¬ 
tion * * * as is required for the due administra¬ 
tion of justice. 7 But by reason of its partial si¬ 
lence in the matter in that particular case, it might 
be argued that it did not consider as requisite to 
the ‘due administration of justice 7 a correspond¬ 
ing right to question for purposes of peremptory 
challenge. And this seems to have been the view 
at first taken by the lower federal courts. But the 
more recent decisions of those courts show a de¬ 
cided trend toward the general rule as it exists 
in most of the state courts, i. e., that there may 
properly be required such examination as will en¬ 
able a party intelligently to exercise peremptory 
challenge. 77 Georgetown Law Journal, Vol. 17, 
No. 1, November, 1928, wherein the entire ques¬ 
tion of voir dire examination of jurors is con¬ 
sidered. 


Swift v. Platt, 68 Kans. 1; 

Fuel v. M. & SLR Co., 134 Minn. 378; 
Egner v. Curtis, LRA, 1915 A 153. 
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i 

i 
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PREJUDICIAL REMARKS OF THE COURT 

i 

i 

I 

i 

On Appellant’s motion to elect and his motion for a 
directed verdict on the first four counts of the indict¬ 
ment, the Court said: 


! 

“If I have got to rule I will say that !so far as 
the last four counts of the indictment are con¬ 
cerned, the evidence of what took place at 719 
would sustain a conviction. Of course, hs to 737, 
as to the first four counts of the indictment, the 
evidence as to what went on at 737 would support 
those counts. As to the last four, what took place 
at either of those places, if believed by! the jury, 
would sustain a verdict. That is the way I would 
rule if I were asked to rule. That is what I would 
tell the jury. To my notion, so far as those last 
four counts are concerned, they can raly on the 
evidence of what took place at both places.” (Rec¬ 
ord p. 43.) I 


It will, we assume, be admitted by all parties con¬ 
cerned, that a mere wager or bet upon the result of a 
horse race under any construction of the law can not 
be interpreted as a violation of Section 865 of the 
Code. Section 869, it is true 


“Prohibited pool selling, etc.” 
and included a bet upon a horse race. This however is 
a petty misdemeanor carrying a fine of five hundred 
dollars and imprisonment not to exceed ninety days. 
This seems to have been plain to the District Attor¬ 
ney as evidenced by his statement, Record p. 43: 


i 





“We make all our case on all the counts of this 
indictment on 719 Ninth Street.’’ 

As we have already said, there was no claim made 
and no evidence whatsoever in this record that there 
was any pool room or gambling house or any parapher¬ 
nalia of any kind whatsoever for the operation of either 
a pool room or gaming table at 737 Ninth Street. The 
transaction complained of occurred in a cigar store 
and at most was a mere wager upon a horse race be¬ 
tween Officer Mostyn and some person whom the of¬ 
ficer claims was appellant and which appellant and 
Geary deny. 

Officer Mostyn in describing this transaction says: 

“He had a transaction with the defendant, in 
that he placed two dollars on a racehorse; that 
the name of the race horse was “Contemplate;” 
that as near as he could remember, the said Joseph 
Lee also played a horse, but witness did not know 
the name of the horse; that the witness gave two 
dollars to the defendant; that the defendant gave 
to the witness a pad, upon which witness wrote 
the name of the horse, which was running at Sara¬ 
toga and that witness handed to the defendant, the 
slip and the tvro dollars; * that after witness left 
the premises, he went to the Police Court on Au¬ 
gust 10th, the next day, and swore to a warrant 
against the defendant.” (Record p. 14.) 

Lee states, Record p. 19: 

“That Mostyn told the defendant he had a hot 
tip and wanted to play; that the witness said, ‘He 
wants to play it in here’; that they then went in, 
made out a slip and gave it to the defendant and 
that the witness played one himself; that he told 
the defendant to take two dollars to win on Con- 
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template, the horse in the last race at Saratoga; 
that he wrote it on a slip of paper, which! he gave 
to the defendant with two dollars/ ’ etc. j 

i 

i 

Such a transaction palpably does not constitute gam¬ 
ing or any other offense except a possible wager on 
the result of a race made by Mostyn, not appellant. 
Evidence of this transaction which occurred a week 
before the apprehension of the appellant at another 
place in the city and not in any way connected with 
what occurred when he was apprehended, w^s incom¬ 
petent for any purpose. 

Even if these controverted statements made bv the 

• » 

officers were true, they had no connection with the 
subsequent occurrence which constituted at a most a 
mere wager and under no state of the case could war- 
rant a conviction under the severe penalties of the 
gaming section of the Code and were highlyi prejudi¬ 
cial to the appellant. j 


ARREST WARRANT SUBTERFUGE FOR 
SEARCH WARRANT j 

The defendant was arrested at premises 719 Ninth 
Street, Northwest. Over the objection of the defend¬ 
ant, they were permitted to state that they had a war¬ 
rant, which warrant was not produced in cqurt. It is 
further urged by the Government that the officers re¬ 
lied upon a warrant of arrest for the defendant for 
their authority to enter the premises 719 Ninth Street, 
Northwest. All testimony as to what was seen or found 
inside of the premises was objected to on the ground 


I 
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that the warrant was illegal; that the arrest was il¬ 
legal, and counsel for the defendant moved the 
court to grant him permission to produce testimony 
to show that not only was the warrant illegal, 
but that it was used as a subterfuge to make a 
search and seizure, so as to avoid the necessity of ob¬ 
taining a search warrant. The same question was be¬ 
fore this court in the case of United States v. Zerega, 
No. 4887, which, at the time of the filing of this brief, 
has not been decided. The Supreme Court of the 
United States, in th» case of United States vs. Byars, 
said: 


44 While it is true that the mere participation in 
a state search of one who is a federal officer does 
not render it a federal undertaking, the court must 
be vigilant to scrutinize the attendant facts with 
an eye to detect and a hand to prevent violations 
of the Constitution by circuitous and indirect 
methods. Constitutional provisions for the secur¬ 
ity of person and property are to be liberally con¬ 
strued, and 4 it is the duty of courts to be watchful 
for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon.’ ” 
Boyd v. United States, 116 U. S. 616, 635, 29 L. ed. 
746, 752, 6 Sup. Ct. Rep. 524; Gouled v. United 
States, supra, p. 304 (65 L. ed. 650, 41 Sup. Ct. 
Rep. 261). * * * * 4 4 We do not question the right 
of the federal government to avail itself of evi¬ 
dence improperly seized by state officers operat¬ 
ing entirely upon their own account. But the rule 
is otherwise when the federal government itself, 
through its agents acting as such, participates in 
the wrongful search and seizure. To hold the con¬ 
trary would be to disregard the plain spirit and 
purpose of the constitutional prohibitions intend- 
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ed to secure the people against unauthorized of¬ 
ficial action. The 4th Amendment was adopted in 
view of long misuse of power in the matter of 
searches and seizures both in England j and the 
colonies; and the assurance against any revival 
of it, so carefully embodied in the fundamental 
law, is not to be impaired by judicial sanction of 
equivocal methods, (34) which, regarded superfi¬ 
cially, may seem to escape the challenge of ille¬ 
gality but which, in reality, strike at the substance 
of the constitutional right.” 

i 

The witness, Mostyn, who made the affidavit upon 
which the alleged warrant was based, testified that 
whereas the affidavit is alleged to have been |made be¬ 
fore Judge Gus A. Schuldt of the Police Court, he did 
not swear before the Judge, but made his affidavit be¬ 
fore a Clerk of the Police Court, and that ! the clerk 
issued the warrant, and that that Judge nor any other 
judge, had any knowledge whatsoever of th0 issuance 
of the warrant. 

It is respectfully contended that a Deputy Clerk 
of the Police Court is not a judicial officer, clothed 
with the authority to issue warrants. 

See In re Rule of Court, 17 Fed. Case No. 12126; 

U. S. v. Baumert, 176 Fed. 735; 

U. S. v. Michalski, 265 Fed. 839; 

Salata v. U. S. (C.C.) 286 Fed. 125.! 

| 

If the warrant was illegal, the arrest was illegal, 
and any and all information as well as all evidence se¬ 
cured as a result of the illegal arrest should have been 
excluded. j 

i 

i 

i 
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NO LEGAL ARREST 


The claim of appellant that there was no legal war¬ 
rant issued in this case, that the arrest and accom¬ 
panying search of the premises, seizures of various 
books and papers afterwards introduced in evidence, 
are illegal and that the introduction in evidence of 
papers thus secured was incompetent and highly pre¬ 
judicial should have been sustained. The Government 
failed to produce the warrant in this case notwith¬ 
standing §uch demand vras made by appellant. The 
affidavit of complaint, however, upon which the war¬ 
rant was issued and upon which it must rest for its 
validity, is in the Record, p. 17: 

“IN THE POLICE COURT OF THE DISTRICT 

OF COLUMBIA.” 

Affidavit of Complaint 

District of Columbia, ss: 

“James A. Mostyn personally came before Gus 
A. Schuldt, presiding Judge of the Police Court of 
the District of Columbia, and being duly sworn 
according to law, doth declare and say that on the 
9th day of July, 1928, at the District aforesaid 
with one Nicholas Keart, of premises 737 Ninth 
Street, N. W., did then and there unlawfully bet 
two dollars on the result of a horse race, on Con¬ 
template, at Saratoga, with said James A. Mostyn, 
against the form of the statute in such case made 
and provided and against the peace and Govern¬ 
ment of the United States of America. 

(Signed) J. A. MOSTYN. 

“Subscribed and sworn to before me this 11th 
day of August, 1928. 
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R. B. GOTT, 
Deputy Clerk.” 


It will be noticed in the first place that this affi¬ 
davit was not subscribed by the officer before whom 
it was alleged to have been made but by a Deputy 
Clerk. 

“In federal courts the oath to the (jomplaint 
may and must be taken before the judge,; the clerk 
or some commissioner.” 

12 Cyc 292. | 

I 

This affidavit and the alleged warrant uppn which 
it was issued do not state an offense and did not au¬ 
thorize the officer in apprehending the appellant. 

i 

“The affidavit and warrant should be Construed 
together.’ ’ 

State v. Gapton, 166 N. C. 257, 80 S. ifi. 989. 

“Where the information laid before the magis¬ 
trate is insufficient, it can not in itself, confer ju¬ 
risdiction to issue a warrant.” 

16 Corpus Juris, section 497. 

P. E. v. Tighe, 131 N. Y. S. 693 

In this case it appears from the affidavit itself that 
the information was not sufficient to justify; the issu¬ 
ance of a warrant for anv offense. 

•/ 

i 

I 

In the words of the affidavit— 

i 

“James A. Mostyn * * * doth declare and say 
that on the 9th day of July, 1928, in the District 
aforesaid, with one Nicholas Keart of 737 Ninth 
Street, did then and there unlawfully bef two dol¬ 
lars on the result of a horse race on f 4 Contem¬ 
plate” to be run at Saratoga, etc.” 
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It does not appear in this affidavit that Keart ac¬ 
cepted the bet or wager that he stood to win or lose 
any amount upon the result of this race. At most it 
recites an unlawful offer on the part of Mostyn. There 
is no charge in this affidavit that Keart risked any 
money or put up anything of value, or ever made any 
bet or wager with anybody. 

44 A bet: a contract by which two parties or more 
agree that a certain sum of money, or other thing, 
shall be paid or delivered to one of them on the 
happening or not happening of an uncertain 
event.” 

Bouvier’s Law Dictionary. 

44 A bet or a wager,” says Judge Folger in Har¬ 
ris vi White, 81 N. Y. 539, 44 ordinarily an agree¬ 
ment between tw’o or more that a sum of money, 
or some valuable thing, in contributing which all 
agreeing take part, shall become the property of 
one, or some of them, on the happening in the fu¬ 
ture of an event at present uncertain; and the 
stake is the money or thing thus put upon the 
chance . 9 9 

Misner v. Knapp, 13 Ore. 135, 57 Amer. Kept. 7. 

The alleged warrant being fatally defective, no ar¬ 
rest could have been made under it and the officers ap¬ 
prehending the appellant were simply trespassers at 
737. 

All the officers present on this occasion state ex¬ 
plicitly that the arrest was made upon this warrant 
and on account of the alleged transaction at 737 Ninth 
Street and not by reason of anything said or done in 
the presence of the officers at 719 Ninth Street. The 
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officers having no legal warrant for the arrest 6f Keart, 
of course had no right to forcibly take possession of 
his papers or his person. They had no more authority 
to take books and papers under this paper than if the 
appellant had not been present. The question of the 
right of the officer to take possession of property or 
person subjected to a legal arrest is not involved in 
this case. 

The fact that these officers went to the plabe armed 
with sledge hammers, etc., makes it perfectly manifest 
that their purpose was, if necessary, to secure a for¬ 
cible entry and to make a search of the prenlises, and 
they admit going through booths, taking vajrious ar¬ 
ticles from the table and from the floor. Thes^ articles 
secured in this way by virtue of a palpably wjrong and 
illegal seizure were not competent evidence. Defend¬ 
ant’s objection duly made, to their introduction should 
have been sustained and their admission was a pal¬ 
pable and prejudicial error. 

i 

As stated in Weeks v. U. S., 232 U. S. 392: j 

“What then is the present case! Before answer¬ 
ing that inquiry specifically, it may be well by a 
process of exclusion to state what it is hot. It is 
not an assertion of the right on the part of the 
Government, always recognized under English and 
American law, to search the person of the accused 
when legally arrested to discover and I seize the 
fruits or evidences of crime.” 

These books and papers taken from this place were 
not on the person of the accused nor was he legally 


i 

i 

! 


i 
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arrested. The observations of the Court in that case 
are especially pertinent in this: 

“The tendency of those who execute the crimi¬ 
nal laws of the country to obtain conviction by 
means of unlawful seizures and enforced confes¬ 
sions, the latter often obtained after subjecting 
accused persons to unwarranted practices destruc¬ 
tive of rights secured by the Federal Constitution, 
should find no sanction in the judgments of the 
courts which are charged at all times with the 
support of the Constitution and to which people 
of all conditions have a right to appeal for the 
maintenance of such fundamental rights. ” 

In Amos v. United States, 255 U. S. 313, one Amos 
being charged with having removed whiskey on which 
the revenue tax had not been paid to a place other 
than a Government warehouse and with having con¬ 
cealed whiskey on which tax required by law had not 
been paid, the officers of the Government having made 
an illegal seizure of this whiskey attempted to intro¬ 
duce it in evidence against him. In refusing to admit 
such evidence, the Court said: 

“After these two Government witnesses had de¬ 
scribed how the search was made of defendant’s 
home without warrant either to arrest him or to 
search his premises, a motion by counsel to strike 
out their testimony was denied and exception 
noted. 

“This statement shows that the trial court de¬ 
nied the petition of the defendant for a return of 
his property, seized in the search of his home by 
Government agents without warrant of any kind, 
in plain violation of the Fourth and Fifth Amend- 
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merits to the Constitution of the United States, as 
they have been interpreted and applied by this 
court in Boyd v. U. S., 116 U. S. 616, in Weeks v. 
U. S., 232 U. S. 383, and in Silverthorne tiumber 
Co. v. U. S., 251 U. S. 385; and also denied bis mo¬ 
tion to exclude such property and the testimony re¬ 
lating thereto given by the Government agents af¬ 
ter both were introduced in evidence against him, 
when he was on trial for a crime as to whijch they 
constituted relevant and material evidence, if 
competent.’ ’ 

| 

It will be seen that it was not necessary for the ap¬ 
pellant to have made any application for the return 
of these papers prior to objecting to their admission 
in evidence. In this case such application had been 
made and denied. Notwithstanding that fact, the Court 
refused to admit such evidence. 

I 

In Gouled v. U. S., 255 U. S. 299, certain papers of 
Gouled were wrongfully seized, these papers having 
no other value than the evidence of the commission of 
the offenses charged. In passing upon the competency 
of such evidence the Court said: 

i 

i 

i 

“The Government could desire its possession 
only to use it as evidence against the defendant 
and to search for and seize it for such purpose was 
unlawful. * * * If such papers so taken; are ad¬ 
mitted in evidence against the person from whose 
house or office they were taken, such perspn being 
then on trial for the crime of which he was ac¬ 
cused in the affidavit for warrant—is such admis¬ 
sion in evidence a violation of the Fifth Amend¬ 
ment? 
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“The same papers being involved, the answer to 
this question must be in the affirmative for, they 
having been seized in an unconstitutional search, 
to permit them to be used in evidence would be, in 
effect, as ruled in the Boyd case, to compel the 
defendant to become a witness against himself.” 

In this case as in the Amos case, the introduction 
of these papers was held a prejudicial error notwith¬ 
standing the fact that a previous motion for the re¬ 
turn of the papers had been denied. 

“In this case,” said the Court, ***“a motion 
to return the papers may have been denied before 
trial. * * * The constitutional objection having 
been renewed, under the circumstances, the court 
should have inquired as to the origin of the pos¬ 
session of the papers when they w^ere offered in 
evidence against the defendant. 

In admitting or introducing in evidence books and 
papers unlawfully seized, the Court very aptly ob¬ 
serves : 

“It would not be possible to add to the emphasis 
with which the framers of our Constitution and 
this court (in Boyd v. U. S., 116 U. S. 616, in Weeks 
v. U. S., 232 U. S. 383, and in Silverthorne Lumber 
Co. v. r. S., 251, U. S. 385) have declared the im¬ 
portance to political liberty and to the welfare of 
our country of the due observance of the rights 
guaranteed under the Constitution by these two 
Amendments. The effect of the decisions cited is: 
that such rights are declared to be indispensable 
to the ‘full enjoyment of personal security, per¬ 
sonal liberty and private property;’ that they are 
to be regarded as of the very essence of constitu¬ 
tional liberty; and that the guaranty of them is as 
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important and as imperative as are the guaran¬ 
ties of the other fundamental rights of the indi¬ 
vidual citizen—the right, to trial by jury, to the 
writ of habeas corpus and to due process of law. 
It has been repeatedly decided that these Amend¬ 
ments should receive a liberal construction, so as 
to prevent stealthy encroachments or 4 gradual de¬ 
preciation’ of the rights secured by them, by im¬ 
perceptible practice of courts or by well-inten¬ 
tioned by mistakenly over-zealous executive of¬ 
ficers.” 


OPERATION OF POOL ROOM NOT COGNIZABLE 
UNDER SECTION 865 OF THE COljE 

Appellant’s motion for a directed verdict on the 
last four counts of the indictment should have been 
sustained— 

| 

! 

First—because there was no competent evidence to 
go to the jury of any violation of Section 865; 

Second—because the mere operation of a pool room 
is not a violation of that section even if it had been 
so conducted. 

i 

i 

i 

As it has been stated, the arresting officers: made no 
claim whatsoever that pools were being sold ! on horse 
races or that a pool room was being conducted at the 
time of the apprehension of the appellant, the officers 
stating at the time of the arrest that the airest was 
made solely on account of transactions occurring at 
737 Ninth Street a week previously. Taking as true, 

i 


25 


the alleged and controverted statement that Keart ad¬ 
mitted to the officers that he was in charge of this 
place, there is absolutely no evidence in the record to 
show that he was guilty of any unlawful act. The heavy 
doors and the blackboard with the names of horses 
written thereon and other things of this character were 
simply suspicious circumstances which in no event 
would justify a conviction unless there was some proof 
that a pool room had been conducted there under the 
supervision of the appellant. If, however, the Court 
should be of the opinion that there was sufficient evi¬ 
dence to justify the jury in concluding that a pool room 
was operated at this place, still the operation of the 
pool room, if it was so operated, does not come within 
the purview of the section against gaming. Appel¬ 
lant’s motion should have been sustained to the last 
four counts since the mere operation of a pool room 
and betting therein on horse racing does not constitute 
gaming. 


These four counts are predicated upon the operation 
of a pool room, which is not prohibited by or included 
in Section 865 but is specifically denounced in Sec¬ 
tion 869, towit: 

“It shall be unlawful for any person or associa¬ 
tion of persons to bet, gamble, or make books 
or pools on the result of any trotting or running 
race of horses, or boat race, or race of any kind, 
or on any election, or any contest of any kind, or 
game of baseball. Any person or association of 
persons violating the provisions of this section 
shall be fined not exceeding five hundred dollars 
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or be imprisoned not more than ninety days, or 

both.” | 

! 

The two offenses—the operation of the game! or gam¬ 
ing tables such as faro bank, roulette or keno,! and the 
selling of pools on horse races are different inherently 
and essentially, both in the character of the operation 
and in the moral turpitude of the act, and for |hat rea¬ 
son the law has wisely and specifically provided pun¬ 
ishment of the one as a felony punishable by! a maxi¬ 
mum imprisonment of five years and the other is a 
mere misdemeanor, punishable by a fine not exceeding- 
five hundred dollars and imprisonment not t|o exceed 
ninety days, or both. For that reason, counsel for de¬ 
fendant moved for an election on the part of [the Gov¬ 
ernment which motion was overruled. As the record 
now stands, defendant has been found guilty of a fel¬ 
ony, imprisoned for four years, for the commission of 
an offense specifically described and denominated a 
misdemeanor, punishable by a light fine andja lighter 
imprisonment. j 

That the selling of pools or the running of a pool 
room is not gaming or the keeping of a gaming table, 
under Section 865, is obvious from the fact that the 
two offenses are accurately described and specifically 
differentiated in the two separate sections of the Code, 
treating one as a felony and the other as a mere mis¬ 
demeanor. I 

l 

The reasons for making this distinction are 
perfectly obvious. The seller of pools upon a horse 
race is a mere stakeholder who is not engaged in any 
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game. In fact, he has no control over the operation 
upon which the wager is laid any more than of an elec¬ 
tion or any other happening upon which a bet might 
be made. 

In all games, the participants must engage in some 
sort of an operation upon the result of which money or 
some other thing of value is won or lost, or, as aptly 
stated by the Court in State v. Smith (Meigs. 99) 33 
American Decisions 132: 

“ These cases make it very clear, that to consti¬ 
tute gaming, there must not only be a betting upon 
the determination of an event, but the course of 
action to bring about such event , must have been 
originated and commenced with a view to deter¬ 
mine the bet. This is not the case in elections, and 
therefore a bet upon an election is not gaming 
within our statute.” 


In the instant case, the stakeholder or vendor of 
pools had no more control over the conduct of the race 
than of an election. This obvious distinction between 
a wager laid upon the result of a horse race, a mere 
hazard and gaming, is conclusively drawn by Judge 
Hazelrigg in Cheek v. Commonwealth, 100 Kv. 3: 

“While a horse race has been held in some of 
the States to be ‘a game or gambling device,’ man¬ 
ifestly the word ‘game’ used in our statute was 
not meant to embrace such a race, and the sole 
question for consideration is what is meant by 
a ‘hazard.’ 
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i 

i 

I 

i 

i 

l 

i 

i 


4 ‘It seems to us beyond question that to engage 
in a wager of any kind is a hazard within the 
meaning of those words as they are used in the 
statute. 


“A and B may play a game of cards for amuse¬ 
ment, and if C and D stand by and bet on the game 
the players may be innocent but the bystanders 
are guilty, not because they engage in tjhe game 
but because they engage in a hazard qn which 
money is bet. 

I 

“Those who enter the horses for the race and 
the riders may be ever so innocent and will be 
unless they engage in betting on the race, jalthough 
they actually engage in the race, but the bystand¬ 
er is guilty without engaging in the race if he en¬ 
gages in the hazard of betting on the result. 

“Such was the construction of this court of a 
similar statute in Cheek v. Commonwealth, 79 
Ky. 359, and while the language of the former 
statute is somewhat different from the present one 
the latter is not less comprehensive.’’ 

i 

i 

In Cheek v. Commonwealth, 79 Ky. 359, the Court 
savs: I 

i 

! 

“ * * * betting on a horse-race, although punish¬ 
able under the statute against wagering, is not 
‘gaming,’ and is not, therefore, within the statute 
against inducing another to visit a place where 
‘gaming’ is carried on. The method pursued by 
appellant in the sale of pools is not a ‘mjachine or 
contrivance used in betting.’ ” 


i 

i 

i 
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In State v. Vaughan, 81 Ark 117 (218 S W 685): 

44 The general statute * * * defines the act there¬ 
in made criminal to be 4 betting any money or any 
valuable thing on any game of hazard or skill.’ 
* * * It contemplates that the game be ‘played,’ 
for the next section provides that it shall not ho 
necessary for the indictment to allege with whom 
the game was played: Sec. 1741. In construing 
these statutes in 1861 Chief Justice English for 
this court, said: ‘But we do not think the legis¬ 
lature intended to embrace horse-racing by the 
words ‘any game of hazard or skill’ played, etc., 
however vicious such sports may be: State v. Ro- 
rie, 23 Ark. 726. 

“There is,” says the Court, “good reason to 
sustain the distinction therein made, and it has 
been acquiesced in by the state for forty-five years, 
when at any time it could have been changed by 
legislation.” 

To same effect see: 

Harrison v. State , 4 Coldw. 195; 

Harris v. United States, 1 Morris, 160; 

State v. Force, 23 Ark. 726; 

State v. Hayden , 31 Mo. 35; 

Shelton 7 s Case, 8 G-ratt. 592; 

McFJroy v. Carmichael, 6 Tex. 456. 

For the reasons assigned, the finding of the lower 
court should be reversed. 

Respectfully submitted, 

A. 0. Stanley, 

Harry T. Whelan, 

William B. O’Connell, 

Attorneys for Appellant. 
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